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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed March 29, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. There was a November 20, 2006,
compensable injury.

2. The compensation rates are $240/180.

3. The claimant has failed to prove by a
preponderance of the evidence that the additional
medical she has requested is reasonable and
necessary and related to her work injury.
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4. The claimant has proven by a preponderance of the
evidence that she remained in her healing period
and was unable to earn wages from December 20,
2006 through January 14, 2007.

5. The claimant’s attorney is entitled to the maximum
statutory attorney’s fee on benefits awarded
herein, one-half of which is to be paid by
claimant and one-half to be paid by respondents in
accordance with Ark. Code Ann. §11-9-715 and
Arkansas Workers’ Compensation Rules and
Regulations, Rule 10.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record, I must

respectfully concur and dissent from the majority opinion.  I

dissent, because I find that the claimant proved that the

additional medical benefits she requested were reasonable and

necessary treatment of her compensable injury.  I concur with the

majority opinion that the claimant did prove her entitlement to

temporary total disability benefits from December 20, 2006

through January 14, 2007, although I would extend those benefits

to a date yet to be determined.  I also concur with the award of

attorney’s fees.

The parties stipulated that there was a November 20,

2006 compensable injury.  She fell in the break room at work. 

She was treated conservatively by Dr. Young beginning in December

2006 and released without resolution of her complaints in

February 2007.  The claimant saw Dr. Chakales, because her

symptoms had not resolved and she could not work.  He diagnosed

lumbar disc syndrome at L5-S1, with chronic radiculopathy, for

which decompression and fusion was necessary.  Six months later,

he also recommended a functional capacity evaluation and lumbar

epidural steroid injections, and stated that she remained totally

disabled.  The claimant testified that she had never had the back
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pain or other problems until her work-related injury in November

2006, and that she had been unable to return to work at all.

I. ADDITIONAL MEDICAL BENEFITS

Under Arkansas workers’ compensation law, employers

must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark Code Ann.

Sec. 11-9-508(a)(Supp. 2005).  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  Injured workers have the

burden of proving by a preponderance of the evidence that medical

treatment is reasonably necessary for treatment of the

compensable injury.  Norma Beatty v. Ben Pearson, Inc., Full

Commission Opinion filed February 17, 1989 (D612291).  What

constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  Reasonable and necessary

medical services may include those necessary to accurately

diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995).  A claimant does not have to support a

continued need for medical treatment with objective findings. 

Chamber Door Industries, Inc. v. Graham, 59 Ark. App. 224, 956
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S.W.2d 196 (1997).  Treatment intended to reduce, or enable a

claimant to cope with, chronic pain attributable to a compensable

injury may constitute reasonably necessary medical treatment

within the meaning of Ark. Code Ann. Sec. 11-9-508.  Billy

Chronister v. Lavaca Vault, Full Commission Opinion filed June

20, 1991 (D704562).  Postsurgical improvement is a proper

consideration in determining whether surgery was reasonable and

necessary.  Hill v. Baptist Medical Center, 74 Ark. App. 250, 48

S.W.3d 544 (2001), citing Winslow v. D & B Mechanical

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).

In December 2006, Dr. Young, noting that the claimant’s

complaints were disproportionate to his office findings, ordered

an MRI, which showed disc bulging at L4-5 and L5-S1.  He

continued to treat the claimant very conservatively through

January 15, 2007.  He released the claimant on February 21, 2007,

despite the fact that he had not seen her in more than one month. 

A document from Gail Thomas indicates that both she and Dr. Young

were under the impression that the claimant was non-compliant

with physical therapy ordered by Dr. Young, which was untrue. 

The claimant attended all of her physical therapy appointments,

according to her testimony and a letter attesting to the same

from the therapy office.

However, Dr. Chakales, through examination and testing,

determined that the claimant had a lumbar problem at L5-S1.  This
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was objectively demonstrated by EMG testing, discogram and CT

scan.  The claimant’s condition was underestimated by Dr. Young,

and he released the claimant prematurely without exploring the

extent of her difficulties.  Dr. Chakales felt that the claimant

would benefit from lumbar epidural injections, which is

conservative care, and felt that surgery might be a

consideration.  In his last visits with the claimant, he added

that a functional capacity evaluation would be appropriate as

well.

This is not a claim where two doctors are offering two

wildly differing examinations, test results and opinions.  Dr.

Young determined that the claimant had an issue at L5-S1, but did

not explore it, despite acknowledging that the claimant suffered

more than his diagnoses of strains could explain.  Dr. Chakales

also identified a problem at L5-S1, which he explored and

determined to be significant and treatable.

The timing of the medical treatment, the consistency of

the claimant’s complaints and the increasing severity of her

problem as shown in her complaints and in the changes in her EMG

testing (which was objective testing), support a finding of

causal connection between the compensable injury, the claimant’s

lumbar and hip complaints, and Dr. Chakales’ treatment and

proposed treatment.

II.  TEMPORARY TOTAL DISABILITY
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Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant suffers

a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in

the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

healing period has not ended so long as treatment is administered

for the healing and alleviation of the condition.  Breshears,

supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).  Steroid injections are active treatment,

according to the Arkansas Courts.  Amaya v. Mill, 102 Ark. App.

119, 241 S.W.3d 271 (2008).  

The claimant was injured on November 20, 2006.  She was

taken off work on November 21, 2006, until she had an orthopedic

consultation.  She was seen by Dr. Young on December 11, 2006, at

which time he took her off work for two weeks.  On December 18,

2008, the claimant underwent an MRI, and Dr. Young returned her

to work light duty.  On December 22, 2006, Dr. Young took the

claimant off work completely, because she was unable to sit or

stand.  On January 4 and January 15, 2007, Dr. Young released the

claimant to sedentary duty.  January 15, 2007 was the last date

that Dr. Young saw or evaluated the claimant, yet on February 21,
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2007, he released her at maximum medical improvement to full

duty, with no impairment.

Dr. Chakales saw the claimant several times before

taking her off work on September 28, 2007, stating that she was

totally disabled.  He repeated that she was totally disabled in

August 2009, when he recommended epidural injections and a

functional capacity evaluation.

I disregard Dr. Young’s release of the claimant to full

duty in February 2007.  He had not evaluated her in over one

month and had not fully explored the disc bulging in her low

back.  Dr. Chakales did explore her lumbar problems, and

determined that there was medical treatment available to improve

the claimant’s condition, including lumbar epidural steroid

injections, possible surgery and a functional capacity

evaluation. 

Furthermore, a note from Gail Thomas, a case manager

for the respondents, indicates that Dr. Young’s release was based

in part on the claimant’s non-compliance through failing to

attend physical therapy ordered by him.  However, the claimant

testified and presented a letter from the therapist stating that

she had attended every physical therapy appointment.  Dr. Young

did not give this claim or his patient the necessary attention.

Dr. Young and Gail Thomas indicated that the claimant’s

testing was negative, also in support of his release of her in
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February.  This disregards the fact that the claimant had MRI

proof of bulging discs at L5-S1, which was consistent with many

of her lumbar and hip complaints.

I also disregard the sedentary duty slip of January 4,

2007, because on January 15, 2007, Dr. Young stated that “I think

that she probably could be released to work at sedentary duty at

this time.”  This statement would not make sense if she had

already been released on sedentary duty, and Dr. Young himself

had not signed the January 4 slip.  His statement is consistent

with the December 22, 2006 slip, taking her off work completely. 

The evidence does not support the proposition that Dr. Young

intended or was aware of the January 4, 2007 slip.

I find that the claimant was disabled from November 21,

2006 to a date yet to be determined.  The claimant testified that

she was unable to work due to her pain and other symptoms.  She

was taken off work on November 21, 2006 by a physician.  Dr.

Young took the claimant off work until a case manager became

involved, despite objective findings and consistent complaints of

lumbar problems.  Dr. Chakales likewise found that the claimant

had been totally disabled.  I do not find any reasonable basis

for the claimant’s release to sedentary duty, and I find that she

was totally disabled from work from November 21, 2006 to a date

yet to be determined.

I also find that the claimant remained within her
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healing period.  As discussed above, Dr. Young’s opinion that the

claimant had reached maximum medical improvement on February 21,

2007 was suspect, as it was given without an evaluation in more

than one month, without reasonable exploration of her L5-S1 disc

bulge and corresponding symptoms, and with a basis in errors of

fact, including his mistaken belief that she was noncompliant

with physical therapy and his misstatement that her testing was

completely negative.  Dr. Chakales has identified significant

issues at L5-S1 for which he has offered treatment, including

lumbar epidural steroid injections, possible surgery, and a

functional capacity evaluation.  Her healing period had not ended

at the time of the hearing.

The respondents made much of its offers of light-duty

work.  However, the claimant was released to sedentary duty on

December 18, but was taken back off work completely on December

22.  The offer of work on December 20 was insufficient to trigger

any change in the claimant’s rights or obligations, because on

the date that she received the letter, December 22, she was also

taken back off of work.  There is a release to sedentary work

dated January 4, which prompted a letter from the respondent the

next day to the claimant, directing her to return to work within

three days or be terminated.  However, as discussed above, Dr.

Young was not aware of such a release, because on January 15,

2007, he stated that at that “I think that she probably could be
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released to work at sedentary duty at this time.”  To repeat,

this statement would not make sense if she had already been

released on sedentary duty.  His statement is consistent with the

December 22, 2006 slip taking her off work completely.  The

claimant testified that she never saw that January 4, 2007 return

to work.  I find that the respondents’ letter threatening

termination and offering work was insufficient to affect the

claimant’s rights and obligations, because the claimant and her

treating physician were operating under the December 22, 2006

off-work slip and not the January 4, 2007 light-duty slip.  The

claimant was off work when both letters were received offering

work, so her refusal to return to work was consistent with

doctors orders. 

III.  CONCLUSION

After my de novo review of the entire record, I would

award the claimant the additional medical benefits she requested

as reasonable and necessary treatment of her compensable injury. 

Therefore, I must dissent from the majority opinion on this

issue.  I concur with the award of temporary total disability

benefits from December 20, 2006 through January 14, 2007,

although I dissent to the extent that I would extend those

benefits to a date yet to be determined.  I also concur with the

award of attorney’s fees.
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For the foregoing reasons, I respectfully concur and

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


