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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 19, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
claim. 

2. The employer/employee/carrier relationship
existed on or about November 13, 2008, when
the claimant contends he sustained a
compensable injury to his low back. 
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3. The claimant was involved in a work-related
accident on November 13, 2008, and suffered
compensable injuries to his left foot.  The
respondents have accepted a compensable
injury to the claimant’s left foot and some
benefits have been paid. 

4. The claimant’s average weekly wage was
$320.00 per week, which would entitle him to
a compensation rate of $213.00 for temporary
total disability benefits. 

5. The claimant has failed to prove by a
preponderance of the evidence that he
suffered a compensable lumbar spine injury as
a result of the November 13, 2008, work-
related incident. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must respectfully dissent from the majority opinion.  I find

that the claimant proved by a preponderance of the evidence

that he suffered a compensable lumbar spine injury as a

result of his November 13, 2008 work-related incident.  I

would award medical and indemnity benefits, as well as an

attorney’s fee.

The parties stipulated that the claimant had a

work-related accident on November 13, 2008 and suffered

compensable injuries to his left foot, which were accepted

by the respondents. 

I. EVIDENCE

A. Hearing Testimony
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The claimant testified that he was thirty-two

years old at the hearing.  When he was hired by the

respondent-employer, he did not have any physical

limitations or restrictions.  He was not under a doctor’s

care or taking any medications.  He was in excellent health. 

He had no back pain.  He was never diagnosed with any kind

of back problem, a birth defect or any other injury.  He had

never had a back injury before in his life. The claimant

never had pain going down his leg before this accident.  He

had never had any back treatment by a chiropractor, a family

physician or a specialist.  He never had MRIs, x-rays or

other tests on his back before this accident.  He had a

motor vehicle accident, but he did not hurt his low back,

just his neck.  If the record said low back, he would

dispute it.

The claimant explained that, prior to his

employment with the respondent-employer, he had worked for

his uncle, as a laborer at Norwood Stone, since he was nine

years old.  He worked full-time as a masonry worked from

1996 to 2000.  He left that job, because the work slowed

down.  In masonry, workers use their backs a lot.
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The claimant stated that his cousin, Wanda Davis,

referred him to the restaurant job, and he was hired by Ms.

Olivia as a dishwasher.  He washed dishes, cleaned the back

area of the restaurant, and helped with some of the cooking. 

He did heavy lifting of kettle pots and racks of dishes.  A

kettle pot weighed thirty-five to forty-five pounds.  

The claimant testified that on November 13, 2008,

he was in the dish room washing dishes.  The dishwasher

carousel hit a large kettle pot, and it smashed into the

claimant’s hip and leg area, causing him to fall the floor,

where the pot hit his foot.  The pot “slid down his leg” and

“smashed on top” of his foot.  The pot knocked him directly

to the ground.  He had immediate pain in his left foot.  He

also had a small pain in his thigh where the pot hit him. 

His foot hurt more than his leg.  No one else was in the

dish room.  The dish room was separate from the food

preparation area, where the cooks worked.  When the kettle

hit him and fell on his foot, he yelled for help.  He was in

extreme pain.  He pushed himself to the middle of the room

toward the door, to call for help.  Wanda Davis, his cousin,

was the first one to come to his aid.  Ms. Olivia and Juan

followed her, and they actually helped him up off the floor. 
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They carried him to a desk chair and wheeled him to the

door, because he could not walk on his own.  Wanda Davis

drove him to the hospital.  

The claimant testified that, at the hospital, he

complained that his foot was in pain.  He had a small pain

in his leg, which he did not think was serious.  Dr. Walls

took x-rays.   He did not have surgery or a cast.  He was

there about five or six hours and released that evening.  He

was given Vicodin.  He was not able to return to work the

next day.  He did not seek medical treatment again for four

days.  Between November 13 and 17, he was off work.  He told

Ms. Olivia he was injured, and he brought in the off work

slip.  The next day he received a call from the workers’

compensation company.  He gave a statement to that person

and reported all of his problems.  He was having extreme

pain in his foot.  

The claimant testified that he returned to the

hospital on November 17 and underwent an MRI.  The emergency

room physician referred him to Dr. Weber, whom he saw three

days later.  Dr. Weber did a physical examination of his leg

and foot, and he stated that he could not find anything to

explain the claimant’s pain.  Between the injury and his
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visit to Dr. Weber, his symptoms had worsened.  His symptoms

were in his back, thigh, glute and buttock area.  They

started after the second trip to the emergency room.  Dr.

Weber recommended an MRI of his foot, which showed there was

nothing wrong.  The claimant followed up regularly with Dr.

Weber for several months.  Dr. Weber gave the claimant pain

medication, but did no treatment on his foot.  He ordered an

MRI of the claimant’s lumbar spine. 

The claimant testified that he had no more medical

treatment since he saw Dr. Weber in February 2009, eight

months before the hearing.  He had not been able to get off

the crutch or get around without it.  At the time of the

hearing, his physical condition was a little bit worse than

it was when he last saw Dr. Weber.  He explained that he was

having sharp pains shooting from his “glute area” to his

foot, and that the pain was throbbing and “like a numbness.” 

He was taking Mobic which gave him a little relief but did

not take away the pain.   

The claimant stated that he was referred to Dr.

Seale at the Arkansas Spine Center.  He tried to see him,

but the doctor’s office said the workers’ compensation

insurance adjustor would have to set the appointment.  The
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carrier denied this appointment.  Since the MRI of his back

and the pain medication, he had no other forms of treatment. 

Dr. Weber told the claimant he could not see him anymore and

referred him to a spine surgeon.  He said the claimant

needed to see a spine surgeon.  When Dr. Weber said he

needed to see a specialist and Dr. Seale would not see him

without going through the carrier, the claimant contacted

other doctors, who said it would cost $1100 to be seen.

The claimant testified that he drew some

disability payments for his foot.  Truck Exchange Insurance

paid him some disability benefits, from November 13 to March

7, 2009.  Since then, he had not drawn any other benefits of

any kind.  He was not currently receiving any medical

treatment.

The claimant stated that at the time of the

hearing, he was in “terrible shape...  I’m in the worst

shape I ever been in my life,” because of the accident.  He

could not get proper benefits.  The accident “messed my back

up... and I can’t do anything.”  The pot smashed him to the

floor.  There was nothing wrong with his foot, except the

pain.  “I still have pain in my foot, but it’s not because

my foot is messed up or anything.  It’s because of my back.” 
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The claimant testified that he had not tried to

return to work since the date of the injury, because of his

back problem.  He could not bend or stand.  His injury made

it hard to stand at the stove to make a hamburger. 

The claimant agreed that, in his deposition, he

said that his low back pain began three or four days after

the accident.  The medical records did not show that he

complained of low back, leg, thigh or buttock pain on

November 17.  He said at deposition he did complain of that

pain.  He did not know why the medical records do not

contain it. If the medical records stated that he said the

pot landed on his foot, he would dispute that because he

also told them the pot knocked him to the ground.

The claimant agreed that the medical records show

that the MRI of the foot was on December 2, not November 17,

and explained that it had been a long time ago.  When he

gave his recorded statement, he did not mention his low

back.  He said his foot was hurting.  He did say that he was

smashed to the ground by the pot.  He did not know if that

was reflected in the statement, because he did not write it. 

He would definitely dispute it, if that fact was not in

there.  
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The claimant testified that he believed that the

first date he received treatment for his back was January

15, 2009.  At that time, his foot was hurting, which led Dr.

Weber to order the MRI.  He had complained before January

15, 2009 about a back injury or back pain to Dr. Weber,

telling him about tightness and pains in his buttocks.  He

could not pinpoint when he said it, because it was too long

ago.  He stated that it was not on the first visit, “of

course not.”  It was probably before the MRI on his back. 

If Dr. Weber did not record that he complained of back pain

then, he just did not record it.

The claimant testified that Dr. Weber told him to

seek spine surgery immediately.  He did not say the claimant

could not work.  The emergency room doctors took him off

work for two days when the accident occurred.  Since then,

no doctor has told him he could not work.

The claimant explained that in February 09, Dr.

Weber wrote about switching from Mobic to Voltaren, because

the Mobic did not help.  They did not switch permanently. 

He had one prescription for Voltaren, but it worked the same

as the Mobic, so he used Mobic.
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Wanda Davis testified that she had been employed

by the respondent-employer in November 2008 but was not at

the time of the hearing, due to an injury at home.  She was

a cashier at the respondent employer, and she cleaned up. 

Davis worked in the front of the restaurant, as the cashier. 

When she was cleaning, she was all over the restaurant.

Davis testified that she is related to the

claimant, and she helped him get his job.  She was working

the day that the claimant was injured, doing her normal job

duties.  She did not see the accident, but she went to help

him when she heard someone screaming.  It sounded as though

someone was in severe pain.  He was yelling for help,

screaming in pain.  She did not know who was making the

noises, until she saw the claimant on the floor as she

walked by the door to the dish room.  There was a wall

between the kitchen and the dish room.  She was the first

one to get to him.

Davis testified that when she saw him through the

open swinging doors, he was scooting on the floor, in the

middle of the floor.  He was laying on his side on the

floor, not flat on his back.  She saw the pot on the floor. 

He was hollering, so she told him she would get help.  He
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said “that he dropped that thing, that thing fell off the

counter.”   He said his foot or his knee hurt. He said he

was hurting.  She told Olivia Lira and Juan Zarate, the

assistant, that she needed help.  Lira came with Davis and

saw the pot.  When Zarate came, they agreed he needed to see

a doctor.  Davis got her car.  Then Davis, Lira and Zarate

got him up onto a rolling chair, rolled him to the door, and

then into her car.  She drove him to the hospital, where

they took him inside with a wheelchair.  She stayed with him

at the hospital, and she drove him home.  Davis had not

worked with the claimant since the accident.

Olivia Lira testified that she was the owner of

the restaurant, and she had fifteen to twenty employees,

depending on the season.  She hired the claimant about a

month before his injury, as a dishwasher.  On November 13,

around nine am, she was in her office, when she heard

screaming.  She opened the door, and Davis told her that the

claimant had an injury.  She found him sitting against the

wall on the floor, and he was screaming with “a big pain.” 

She asked him what happened, and he told her that he was

washing the big mixer bowl and that it fell on his foot. 

She asked him about the hospital, and he wanted to go.  She
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asked him if he anything else was wrong, and he said it was

just his foot.  That was what she wrote in her report for

the workers’ compensation carrier.  She did not see the

accident.

Lira testified that Juan Zarate was another person

who came to help after the accident.  She was not aware that

anyone saw the accident.  The claimant did not say anything

about any other injury, or about his back, left leg or

thigh.  He did not mention being knocked to the ground. 

Lira assisted the claimant to the car.  His foot was in

pain, which was why they used a chair to roll him to the

door.  She said that “it was big pain.”  She did not recall

who had the idea to use the chair.  At the time, they were

“kind of scared.”  Using the chair helped a lot.  At the

time, she thought he probably had a pretty serious injury,

because the bowl was big.  No one said that the bowl knocked

him to the floor.  She just heard that it hit his foot.  She

did not ask anyone if it knocked him to the floor, because

no one was there to see.  

Lira stated that on Friday, November 14, the

claimant came in to work to pick up his check, and he told
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Olivia that he was taking some medicine for pain.  That was

all he said.

Juan Zarate testified that he worked at the

respondent-employer at the time of the accident.  He was a

cook, and sometimes he was in charge of the kitchen.  He was

cooking on that day.  He did not see the accident.  He did

not know of anyone who did.  Zarate was cooking when he

heard the claimant screaming.  The restaurant was in an old

building, and it was easy to hear what was happening in the

building.  It had good acoustics.  He had no trouble hearing

the claimant screaming.   

Zarate testified that he ran to the dish room, and

he saw the claimant laying on the floor, screaming and

holding his foot.  He did not pay attention to whether the

claimant was sweating or crying.  He did not notice whether

the pot was on the floor, because he was worried about the

claimant.  Zarate guessed his foot was hurting.  He was

trying to help him.  He asked the claimant what happened,

and the claimant said he dropped the pot on his foot.  He

believed the claimant was in a great deal of pain, because

he smashed his foot. The claimant did not say, and Zarate

did not ask, how he got on the ground.  The whole episode
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took probably ten minutes, so they did not have time to talk

about the accident or other complaints.

Zarate stated that Davis was already there, and he

tried to help her get the claimant up, because he was a big

man. Zarate asked if he could take the claimant’s shoe off,

but the claimant did not want him to mess with it.  He

wanted to take the shoe off to get some ice on it.  He

helped Davis get him to the chair, so they could get him to

the car and the hospital.  The next day, the claimant picked

up his check, and Zarate asked after him.  He said that he

was okay.  They expected him to come back to work, but he

did not.  That was the last time Zarate spoke to the

claimant.  

B. Documentary Evidence

The claimant presented to the UAMS Medical Center

on December 4, 2005 after a motor vehicle accident on

December 2, 2005, with complaints of sharp pain bilateral

neck when turning head.  He also complained that he had

shoulder pain when turning his head left.  Another page had

a notation that the location of the injury was his neck,

shoulder and lower back.  Notes showed that neck tenderness

of the lateral aspects bilaterally was observed.  Another
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notation indicated lower back pain in the  L3-4 region

laterally.  No bony tenderness or abnormalities were

observed.  The motor exam revealed full range of motion and

pain with movement.  A handwritten notation included the

comment that low back pain began the morning after the

accident.  The clinical impression was that the claimant had

motor vehicle accident on December 2, 2005 with cervical

pain.  There was no diagnosis of low back pain or any lumbar

issue.  A cervical x-ray and CT were performed.  No

diagnostic studies were performed on the claimant’s lumbar

spine.

On November 13, 2008, the claimant presented to

the emergency room with complaints of a foot injury.  He had

no numbness or weakness, but did have pain with any weight

bearing.  The notes stated that “he had a heavy object fall

on his foot.”  A contusion on the left foot on the dorsum

was observed.  X-rays showed no acute abnormality.  The

assessment was left foot contusion.  He was given Vicodin

and taken off work for two days.  An emergency room intake

form indicates that the claimant reported that a forty to

fifty pound mixing pot fell and landed on his left foot

about ten to fifteen minutes prior to his arrival.  The form
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notes that he was alert and that he reported his toes were

numb.  A return to work form from the hospital took claimant

off work on November 13 and 14, to return without

restrictions on November 15, 2008.

On November 17, 2008, the claimant returned to the

hospital.  He explained that “something heavy had fallen on

his foot” on November 13, and that he had taken all the pain

medication he had received.  He continued to have severe

pain worse with attempts to weight bear.  Mild edema of left

foot was observed and tenderness.  He was referred to an

orthopedic specialist, Dr. Weber, and given a prescription

for Percocet and a post-op shoe.  He had crutches.  An

intake form from that date indicated that the claimant

complained that his pain was getting worse.  A return to

work slip from this date stated that he could return to work

in two days.

The claimant saw Dr. Weber on November 20, 2008. 

He reported that he “was handling an empty kettle that

weighs 45 pounds empty and it fell and landed directly on

top of his left foot.”  His symptoms had not improved, and

he could not weight bear on that foot.  Dr. Weber stated

that the claimant’s degree of pain was out of proportion to
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the physical findings, indicating further diagnostic

testing.  He recommended an MRI of his foot, which was

performed on December 2, 2008 and was normal. 

Dr. Weber opined on December 11, 2008, with the

claimant’s painful foot but negative x–rays and MRI scan,

“that one would have to say that the pain is not coming from

the foot.  The most likely other cause would be some type of

a radiculopathy, usually lumbar that would make his foot

hurt like this.”  He recommended anti-inflammatories and

physical therapy.  If this did not help in a short period of

time, he would move forward with additional diagnostic

testing of the lumbar spine.

On December 30, 2008, Dr. Weber told that claimant

that “generally speaking, when we see foot pain with a

negative x-ray and MRI that the pain is coming from above.” 

Lumbar spine x-rays showed clear cut spondylolisthesis at L-

5 on S-1 with degenerative changes, at a grade 1-2.  “This

is definitely associated with neurological deficits in the

lower extremities and therefore this might be the more

likely cause of his foot hurting than dropping the pan on

his foot.”  Dr. Weber recommended an MRI to check for

radiculopathy coming from the spondylolisthesis.
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The lumbar MRI was performed on January 15, 2009,

and showed:

9 mm anterolisthesis of L5 on S1 combines with
disc dessication and disc space height loss and
posterior bulge to produce severe neural foraminal
narrowing bilaterally and potentially L5
radiculopathies.  Bilateral pars defects are
present.  L4-5 displays disc dessication and a
mild posterior bulge but no compression of
adjacent neural structures.

On January 19, 2009, the claimant returned,

complaining that his leg was “still killing him.”  The MRI

showed spondylolisthesis at L5-S1 and bilateral foraminal

encroachment.  Dr. Weber increased the strength of his pain

medication, and referred him to Drs. Bruffett, Saer, Peek or

Seale, “ASAP.”

The claimant returned to the emergency room on

January 27, 2009 with complaints of lumbar discomfort and

radiation into his left foot.  He was assessed with lumbar

pain with radicular symptoms and given a short term

prescription for Percocet.  He was directed to follow up

with Dr. Weber and to use rest and Motrin.  An intake form

stated that the claimant reported a pinched nerve was

causing his pain.  The claimant related the problem to the

November 13, 2008 accident.  
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A work status note, dated February 5, 2009, by Dr.

Weber, took the claimant off work until February 11, 2009,

after his re-evaluation on February 10.

Dr. Weber saw the claimant on February 10, 2009,

noting that the claimant was fighting with the workers’

compensation carrier.  The doctor stated, “When the pan hit

him in the foot, his symptoms started.  He has not had a

moment’s rest since.”  Dr. Weber was “firmly convinced” that

his problem was in his back and wanted him to see a spine

surgeon.  The doctor also wanted to try a switch to Voltaren

from Mobic.

The claimant saw Dr. Baskin for an independent

medical evaluation on April 2, 2009.  He noted the

claimant’s chief complaint was pain in the left buttock,

thigh and foot.

This is a 32 year old gentleman from North Little
Rock, Arkansas who has a history of good health. 
He worked for a café for approximately one and a
half months when he was on the job and a cast iron
kettle fell from a rack and landed on his foot and
leg.  He stated that it actually through [sic] him
down to the ground.  He has seen several
physicians.  He has had x-rays of the left foot. 
He has had MRI of the back.  His MRI revealed
spondylolisthesis at l5-S1 with foraminal
stenosis.  He has had no physical therapy.  He
states that his foot was injured but he was also
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smashed to the floor and has complained of pain in
the back and hip area.  
... In the lower extremities, he has 1+ knee jerks
and ankle jerks.  He walks with a crutch under his
left axilla.  He has positive straight leg raise
for pain going from the left gluteal area down
into the left leg and foot.  His sensation is
grossly intact throughout to pinprick, light touch
and proprioception.  He has painful range of
motion in lumbar flexion and extension.  He has
good motor function throughout...
... He denies that he was having any pain in his
back or pain in the foot prior to the injury.  He
does have a spondylolisthesis with about 9 mm of
listhesis of L5 on S1 and bilateral foraminal
stenosis.  The question here is whether this
gentleman’s foot pain is coming from his spine and
whether the spondylolisthesis was aggravated by
the work related foot injury and subsequent fall. 
Most lumbar spondylolistheses are developmental in
nature and not traumatic, particularly not with
the level of injury he sustained with the pot
hitting him on the foot and ankle.  He states that
he did fall to the floor however, and could
possible have hurt his back at that time.  I do
not believe that the spondylolisthesis was the
result of the work injury.  He has no physical
findings of a positive nature regarding the left
foot.  He does have bilateral foraminal stenosis
secondary to an L5-S1 spondylolisthesis that,
again, possibly could have been exacerbated by the
work injury, but I am not able to say that with
reasonable medical certainty since we do not have
any imaging studies of his back prior to the work
injury of 11/13/08.  With regards to Mr. Clark’s
foot, he does not have any impairment rating
pertaining to the 11/13/08 injury and he should be
at maximum medical improvement with regards to the
foot.
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The claimant gave a recorded statement on November

14, 2008 to an insurance adjustor, the transcript of which

reflects:

Well I was, ah, washing the, it’s a big mixer,
kettle bot and, ah, I turned around to push the
other dishes towards, towards me so I could wash
them as well and, ah, the carousel hit the mixing
pot and the mixing pot fell on my foot.  Hit me in
the leg and fell on my foot... It hit my leg, but
my leg is alright, you know, my thigh area.  And
then it fell to my foot.  So you know it just
mainly my foot...  The left leg.

II. COMPENSABILITY

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of
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occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

The fact that the claimant had a work-related

injury is not in dispute.  The respondents accepted the

claim for the left foot injury arising out of the November

13, 2008 incident.  The issue here relates to causation,

whether the claimant’s back injury is causally related to

the November 13, 2008 incident.

The majority, in denying the claim, found that the

opinion of Dr. Weber, that the claimant’s problems are the

result of a back injury at the time of the work-related

injury, was based upon the claimant’s subjective complaints

and was speculative.  I disagree.

The claimant had an incident which appeared to

involve his foot alone.  He had immediate and severe pain to

his foot.  The emergency room identified a contusion to his

foot, but no internal damage according to an x-ray.  The

emergency room physicians did not examine the claimant’s

back.  The claimant’s pain increased, without a positive

finding of injury to his foot, prompting Dr. Weber to look

for other causes of his pain.  This is not speculative

behavior.  Dr. Weber engaged in a medical investigation of
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the claimant’s symptoms.  If it is speculative and

inappropriate for a physician to act on complaints of pain

under the Arkansas workers’ compensation system, then there

is no need for most claimants with back injuries to pursue

claims.  To require that a doctor’s opinion only be based

upon objective findings is an expansion of the Act, which

the Commission is not free to do.

Dr. Weber first focused on the claimant’s foot,

because that is what hurt.  Not finding an explanation in

the foot, Dr. Weber looked to the back, where injury can

cause pain in the lower extremity and foot.   Upon

diagnostic testing, Dr. Weber found spondylolisthesis with

severe foraminal narrowing.   Based upon this objective

finding and the claimant’s complaints of radicular pain, Dr.

Weber formed the opinion that the claimant’s left lower

extremity and foot symptoms were caused by the November 13,

2008 incident.  He also based this opinion on the fact that

the claimant’s symptoms started on that date, and that he

had no prior problems.  This is not speculative or

unreliable.  I find that Dr. Weber’s opinion is credible,

reasonable, based upon both objective and subjective

findings, and is stated with reasonable medical certainty.
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The respondents point to records of medical

treatment after a motor vehicle accident in an effort to

show the claimant had a pre-existing condition and to

challenge his credibility.  The claimant had denied at the

hearing that he had prior back problems.  When asked about

the motor vehicle accident, he stated that he had a neck

injury, but not a back injury.  The record indicates that

the claimant presented to the emergency room on December 4,

2005, complaining of neck and shoulder pain.  He had a head-

on motor vehicle accident on December 2, 2005.  Other notes

in the emergency room records also reflect that the injury

was to his neck, shoulder and lower back.  Lower back pain

in the L3-4 region laterally was mentioned.  A handwritten

notation included the comment that low back pain began the

morning after the accident.  The diagnosis was cervical pain

after a motor vehicle accident.  There was no diagnosis of

low back pain or any lumbar issue.  A cervical x-ray and CT

were performed.  No diagnostic studies were performed on the

claimant’s lumbar spine.  I find it difficult to

place any significance on the fact that the claimant did not

recall or relate a back injury three years prior to his

injury, when that back injury was no more than a mention of
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some low back soreness in the medical records recounting the

claimant’s treatment of a cervical injury.  The emergency

room doctors did not place significance on his lower back. 

No x-ray or CT or MRI scan was performed of his lower back,

and no diagnosis regarding his lower back was made. 

Furthermore, his current complaints are not consistent with

the problems mentioned in this record.  These records do not

impugn the claimant’s credibility, nor do they establish

that the claimant had a pre-existing condition or history of

back pain.

The record as a whole actually supports a finding

that the claimant did not have a history of back pain. 

There is no record showing complaints of back pain other

than the 2005 emergency record.  There is absolutely no

record of a diagnosis of any lower back problem prior to the

work-related incident.  This is true despite the claimant’s

history of heavy work.  The claimant testified that he had

no back injuries or problems prior to the work-related

incident.  I find that the record amply demonstrates that

the claimant did not have back problems or symptoms prior to

the work-related injury.
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The claimant’s objective findings of injury are

degenerative in nature, but there were asymptomatic prior to

the incident and symptomatic afterwards.  There is no

evidence that the claimant suffered any limitation in his

ability to work, in his job with the respondent-employer or

in his prior employment.  After the incident, he developed

significant back pain, which he did not have pre-incident.  

The claimant had what appeared to be a

straightforward injury to his foot, when the pot landed on

it.  There was no reason to go into further details.  The

claimant, the claimant’s co-workers and employer, the

emergency room personnel and Dr. Weber, all focused on his

left foot.  There was damage to the foot, as a contusion was

observed, but no explanation for his continued pain was

found.  When Dr. Weber suggested that the cause of his

problems could be found in his back, more details concerning

the incident were revealed.  The claimant’s detailed

description of the incident is not inconsistent with his

brief description or with the rest of the record, or with

the testimony of the other witnesses.  The claimant first

reported that a pot fell on his foot, and he was found on

the floor of the dish room.  Then, he explained that the pot
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hit his leg, falling against his leg down on top of his

foot, and that he was knocked to the floor.  Even without

the claimant saying it, the fact that he was dropped to the

floor was obvious as that is where he was found, and because

he was unable to get up on his own.

The claimant’s initial pain was in his foot,

although he testified that his leg hurt a little where the

pot hit it.  He discounted this at the time of the injury as

unimportant.  The symptoms of a lumbar problem developed

over time after the incident, into a left leg radiculopathy

which Dr. Weber tied to the spondylolisthesis and severe

foraminal narrowing and neural encroachment at L5-S1.

The conclusion that the claimant’s left leg and

foot symptoms were causally related to his work injury on

November 13, 2008 is not speculative.  It is a reasonable

conclusion based upon the facts presented, including the

testimony of each of the witnesses, objective medical

findings, and Dr. Weber’s opinions.

Dr. Baskin performed an Independent Medical

Evaluation at the request and expense of the respondents on

April 2, 2009.  He found that the claimant’s symptoms were

not related to the work incident.  Dr. Baskin stated that he
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did “not believe that the spondylolisthesis was the result

of the work injury.”  This does not preclude a finding of

compensability here.  

Dr. Baskin stated that the claimant had “no

physical findings of a positive nature regarding the left

foot.”  The claimant testified that there was nothing wrong

with his left foot except that it hurt.  The whole point in

this case is that the problem is not in his foot.  

Dr. Baskin noted the bilateral foraminal stenosis

secondary to an L5-S1 spondylolisthesis.  He stated that

this could have been exacerbated by the work injury, but

without imaging studies prior to the injury, he could not

say with certainty.  Dr. Baskin misunderstands his role and

Arkansas workers’ compensation law.  There is no requirement

that the claimant have before and after studies to prove his

injury.  The presence of a problem must be shown by

objective findings, but causation does not require objective

findings.  There is competent evidence that the claimant had

what is probably a degenerative finding in the form of the

stenosis secondary to spondylolisthesis, which was

asymptomatic prior to November 13, 2008.  After this injury,

the claimant had immediate pain where he was struck by the
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pot, but also developed over time pain consistent with the

stenosis.  Dr. Baskin’s opinion fails to consider facts of

which he was aware and is not consistent with Arkansas law

or with logic.  I also note that a prior study could confirm

the presence of the condition, but would not confirm the

presence of symptoms.  There is no record of symptoms prior

to the incident which is evidence of an exacerbation.

I find that Dr. Baskin’s opinion is not reliable. 

I find that Dr. Weber’s opinion in this claim is worth great

weight, being reasonable, logical, and based upon

appropriate facts.

I find that the claimant proved by a preponderance

of the evidence that he sustained a compensable back injury

on November 13, 2008. 

III. Reasonable and necessary medical treatment of the

claimant’s compensable injury.

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which are

reasonably necessary for treatment of compensable injuries.

Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).  Injured workers have the burden of proving by a
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preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).  What constitutes

reasonable and necessary medical treatment is a question of

fact for the Commission.  Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001).  The employer takes the

employee as she is found, and circumstances which aggravate

preexisting conditions are compensable.  Nashville Livestock

Commission v. Cox, 302 Ark. 69, 787 S.W. 2d 664 (1990).

Reasonable and necessary medical services may include those

necessary to accurately diagnose the nature and extent of

the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level

of healing achieved; or to prevent further deterioration of

the damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995). 

A claimant does not have to support a continued need for

medical treatment with objective findings.  Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196

(1997).  Treatment intended to reduce, or enable a claimant

to cope with, chronic pain attributable to a compensable
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injury may constitute reasonably necessary medical treatment

within the meaning of Ark. Code Ann. Sec. 11-9-508.  Billy

Chronister v. Lavaca Vault, Full Commission Opinion filed

June 20, 1991 (D704562).  Postsurgical improvement is a

proper consideration in determining whether surgery was

reasonable and necessary.  Hill v. Baptist Medical Center,

74 Ark. App. 250, 48 S.W.3d 544 (2001), citing Winslow v. D

& B Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).  

In this claim, the claimant’s back injury is

causally related to the work-related injury as discussed

above.  The claimant is entitled to reasonable and necessary

medical treatment of his compensable injury, including the

treatment recommended by Dr. Weber in the form of evaluation

and treatment by a spine surgeon.  He recommended Drs.

Bruffett, Saer, Peek or Seale.  I find that the claimant has

proven his entitlement to this treatment. 

IV. Temporary Total Disability Benefits

Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002).  The claimant was taken
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off work by the emergency room physicians for the two days

after his injury.  The claimant was unable to return to work

due to the left leg and foot symptoms which developed and

worsened after the incident. Dr. Weber took the claimant off

work on February 5, 2009, until his re-evaluation on

February 10, 2009.  He did not release the claimant to work,

but recommended that he see a spine surgeon as soon as

possible.  I find that the claimant was totally

incapacitated to earn wages from the date of the injury, or

in the alternative, from February 5, 2009, to a date yet to

be determined.  I also find that the claimant remained in

his healing period from the date of the incident to a date

yet to be determined.  The claimant is clearly not as far

restored as the permanent nature of his injury will permit. 

There is treatment, diagnostic and therapeutic, to improve

his condition, and there for his healing period has not

ended.  Crabtree, supra;   Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).

V. Attorney’s Fees

The claimant is entitled to an attorney’s fee on

this back injury claim, because the respondents controverted

it in its entirety.



Clark - F811507 -34-

VI. Conclusion

After my de novo review of the entire record, I

find that the claimant proved by a preponderance of the

evidence that he suffered a compensable lumbar spine injury

as a result of his November 13, 2008 work-related incident. 

I would award medical and indemnity benefits, as well as an

attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


