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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDDI E H WALKER,
Attorney at Law, Fort Smth, Arkansas.

Respondent represented by the HONORABLE DOUGLAS CARSON,
Attorney at Law, Fort Smth, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI NI ON AND ORDER

The respondent appeals an adm nistrative | aw judge’s
opinion filed February 10, 2010. The admi nistrative |aw
j udge found that the claimnt proved he was entitled to
addi tional nedical treatnment for post-traumatic stress
di sorder. After reviewing the entire record de novo, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s

opi ni on.
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. H STORY

The record indicates that Robert M chael Brooks, now
age 58, becane enployed with the Fort Smth Police
Departnent in Novenber 1974. The claimant testified that he
confronted a suspected crimnal in February 1978 “and |

consequently had to shoot the individual which caused his

death.” The claimant testified that follow ng the shooting
incident, “I went through a rai nbow of enotions fromfear,
fear of the incident, denial. | had - finally, | had sone

depressi on concerning the incident.”

The claimant testified that he was pronoted to police
departnment Captain in May 1988, and that he was assigned to
the Internal Affairs Division. The claimnt described his
work in internal affairs as “very stressful.” The cl ai mant
testified that, in Novenber 1989, he investigated a fatality
shooting by a police departnent patrol man. The cl ai mant
testified that the incident “made nme dig up ny past
shooting; it brought ny shooting back, you know, to this
point in time or that particular point in tinme.” The
claimant testified that while reading a letter at a police
officer’s retirenent party, “lI got to a point where | was

having trouble breathing; | was getting very dizzy; | felt
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| i ke everything was closing in on nme. | got to the point
where | was shaki ng and beconi ng, you know, very nervous.”
The claimant testified that he did not work for the
respondent after approxinmately May 17, 1990.

The claimant was adnmitted to Harbor View Mercy Hospital
on June 4, 1990. Dr. Richard Mauroner eval uated the
claimant at that time:

M. Brooks is a sixteen year veteran of the Fort
Smth Police Departnment. He relates that for the
past two years, he has been working in the
Internal Affairs Division of the Police
Departnment. It is a very pressure-filled job

in which he is extrenely isolated fromhis co-
workers. He relates that over the past year, he
has had the onset of depression. He has been

wor king for nine nonths, in addition to his
regul ar police work which takes forty-five

hours per week, on an off-duty basis at Whirl pool
wor ki ng usual |y several days or at |east the
weekends. The patient says his nmood is |ow nearly
all the tinme....H s self-esteem has been |ow. He
admts to having suicidal ideations and has
considered using his police revolver to shoot
hinsel f....The patient reports that he went to the
Ener gency Room at Spar ks where he was given

At arax due to his nunmerous anxiety conpl aints.

The patient apparently has had several panic-type
epi sodes recently. One that occurred while making
a speech at a retirenent dinner for a fell ow

of ficer and another that occurred several weeks

| at er when tal king with an Assistant Chief of
Police. The patient describes these panic

epi sodes as feeling that he is trapped, feeling
that he needs to escape, feeling extrene anxiety
acconpani ed by trenul ousness, dizzi ness,
tachycardi a, sonme confusion and even

di sorientation and crying...
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Dr. Mauroner’s primary psychiatric diagnosis was “Major
depressi ve episode.”

Dr. Kay Feild, a clinical psychol ogist, provided a
consultation in June 1990 and noted, “Psychotherapy with
this depressed-appearing man will be oriented toward hel pi ng
himto work through feelings related to traumatic shooting
in the line of duty.”

The claimant was adnmitted to Sparks Regi onal Medi cal
Center in Septenber 1990, at which tinme he began treating
with Dr. Joe H Dorzab. Dr. Dorzab stated on Septenber 27,
1990, “It is ny professional opinion as a board certified
psychiatrist licensed in the state of Arkansas that M.
Brooks has been totally disabled for about the |ast six
nont hs secondary to a maj or depressive illness.” Dr. Dorzab
corresponded with Rudy Bischof, Assistant Vice President for
I nsuri sk, on October 16, 1990:

He has a severe, totally incapacitating depression
W th sone panic attacks and sonme characteristics
of post-traumatic stress disorder. He is
currently getting a course of el ectroconvul sive
therapy after an extensive trial of psychotherapy
and anti depressant nedications via the Baker
Psychiatric Cinic here in Fort Smth. The exact
conponents of his illness are not entirely clear
at this point in tine as is comonly the case.
Those factors include a physical depressive

di sorder with panic attacks or a physical panic
di sorder with depression or a post-traumatic
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stress disorder or any mixture of the above....
There is no question in ny mnd what soever but
that at | east some of his difficulty (post-
traumatic stress disorder) is directly secondary
to work stresses including but not limted to the
shooti ng of another person in the |ine of duty.

It is possible that nost of his synptons are on
that basis....It is possible that he will not be
able to return to police work.

The clainmant testified that he officially retired from
the Fort Smith Police Departnent on Cctober 17, 1990. The
cl ai mant was di scharged from Sparks Regi onal Medical Center
on Cct ober 20, 1990, at which tine Dr. Dorzab’s di aghoses
i ncl uded “Maj or Depression (could have Post-Traunatic Stress
Di sorder under pi nnings.)”

An adm nistrative | aw judge filed an opinion on May 30,
1991. The adm nistrative | aw judge found, anong ot her
things, that the claimant proved his epi sode of major
depression occurred during the course of the clainmant’s
enpl oynent with the Fort Smth Police Departnent. The
adm ni strative | aw judge awarded tenporary total disability
benefits and reasonably necessary nedical treatnent. The
Ful | Commi ssion affirmed and adopted the admi nistrative |aw
judge’s May 30, 1991 decision in an opinion filed Novenber
25, 1991. The respondent appealed to the Arkansas Court of

Appeals. The Court of Appeals affirnmed the Comm ssion.
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City of Fort Smith v. Brooks, 40 Ark. App. 120, 842 S.w2d
463 (1992).

The clainmant testified that he becanme enpl oyed as an
outside sal esman after retiring fromthe Fort Snmith Police
Department. The claimant testified that, in 1995, he began
suffering fromnightmares related to the 1978 shooti ng
i ncident: “There was tines that | would be awakened from
sleep with the nightmare and get up and go running through
t he house |i ke sonebody was after me, you know.” The

claimant testified that he “lost it” on or about Decenber

12, 1995: “l| just started shaking, | started crying, | felt
i ke I was having, you know, a nervous breakdown. | just
got back in the truck, I drove back hone, and I went in and
| told ny wife, | said, you know, | just totally lost it.”

The claimant’s wife testified, “He canme home from work
early, around 4 o’ clock, and just sat down in the kitchen
and started crying and shaking all over.”

Dr. Dorzab noted on Decenber 13, 1995, “Patient has had
a very serious relapse of his depression.” Dr. Dorzab
di agnosed “Maj or Depression” and “Questionabl e Post -
Traumatic Stress Disorder.” Dr. Dorzab reported on May 9,
1996:
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It is nmy professional opinion as a board certified
psychiatrist |icensed to practice nmedicine in the
state of Arkansas that M ke Brooks is suffering
froma disabling disorder that is a recurrence of
the condition for which I treated himin 1990.

The nature of that disorder renains elusive for
certainty and is even nore difficult now that we
have found that he has Huntington's Di sease.

W have al ways been able to di agnose a Post -
Traumatic Stress Disorder from work-rel ated
experiences. W have al ways been able to di agnose
a maj or depressive illness, (thought to be
physical in nature).

Now, we know t hat he has Huntington's Di sease,

al though there are no cl ear-cut observabl e
synptons of that disorder yet. (There could be an
underlying vulnerability to the above probl ens
secondary to characteristics of Huntington's

D sease that we can not neasure.)

Despite the new knowl edge in this case, we can not
get away fromthe fact that the timng of his
synptons and the content of his thoughts suggest a
causal role of the work injury if only in an
“aggravation of a pre-existing condition”
manner. . ..

Counsel for the respondent questioned Dr. Dorzab at a

deposition taken July 2, 1996:

Q There's a reference in the nedical reports
that there is a suspicion of him having
Huntington’s Disease. Are you famliar with that?
A. It’s no longer a suspicion. He has it.

Q You' ve confirnmed it?

A Yes.
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Q Wiat is Huntington's Di sease?

A. Huntington’s is one of the brain failure

i1l nesses, like Al zheimer’s Disease, in which
there is generalized tissue |oss of the brain that
causes senility. This one is unique in the fact
that it has a novement disorder associated with it
i n which people develop a terribly disfiguring and
di sabling snake-like, worm|ike novenent condition
that is amful to endure, as well as senility,
menory | oss, profound nenory loss. It also runs
strongly in fam|lies.

Q How do you confirmthat?

A. There’'s a DNA test now that can be done that
I s supposedly very accurate.

Q Wen was that done?

A. 1'll have to look that up. This year, if
that’ s satisfactory to you.

Sure. D d that cause you to change treatnent?
No. There's no treatnment for Huntington's...
What do you think his prognosis is?

For Huntington’ s?

Yes.

o >» O > O

A It’s terrible. But he has no synptons of it
now. | mean, that’s - if he has - | can't tel

you that he has no synptoms of it for sure, but he
has none of the usual characteristics of it. And
he’ s been sent to the neurologist, D. Giggs, who
woul d deal nore with Huntington’s than | woul d.
And he’s had sone intellectual testing done by Dr.
Hui sman, who’ s a neuropsychol ogi st, and in none of
t hose exam nations has there been any cl ear cut

evi dence of the operation of Huntington’s at this
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time. Although, subtle things may be happeni ng

t hat none of us know.. ..

Q Wen you told himor nade himaware of this,
did it seemto affect his condition? | nean, did
it cause nore depression?

A Wll, it caused grief, and that's different

t han depression...

An administrative |law judge filed an opinion on August
9, 1996. The admi nistrative |aw judge found that the
cl ai mant proved he was entitled to additional tenporary
total disability benefits and reasonably necessary nedi cal
treatnent. The Full Conmi ssion affirmed the adm nistrative
| aw judge’s decision in an opinion filed March 20, 1997.
The Arkansas Court of Appeals affirmed the Conmm ssion in an
unpubl i shed opinion. City of Fort Smith v. Brooks, CA97-
823 (March 25, 1998). The parties have stipul ated that
“prior opinions are res judicata and the law of this claim”
The claimant was admtted to Laureate Psychiatric
Cinic and Hospital on June 9, 2008, at which tinme the chief
conpl aint was “deterioration of chronic nental disorder.”
The follow ng history was given:
This is a 56-year-old white male was initially
admtted to Sparks Regional Medical Center in Ft.
Smth, Arkansas on May 13, 2008 at that tine the
pati ent was having excessive problens with his

sleep comng up to go to sleep at night and
sl eeping for only one hour at night. The patient
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states he is afraid to go to bed thinking

somet hing m ght happen to him Patient also had
become increasingly nore anxi ous with significant
nood synpt onmat ol ogy i ncluding | oss of interest

i npl antable (sic) activities, thoughts of suicide,
decreased sl eep, decreased energy, decreased
notivation, and feelings of worthl essness and
hopel essness. Wil e at Sparks regional the
patient had significant agitation requiring
restraints on several occasions and been tried on
mul ti ple nedications with mniml results.

The patient had had a history of electric

convul sive therapy in the past and the famly was
hopefully this can be done again for transfer was
subsequently made to this facility for that
purpose. The patient overall had inproved while
[ at Sparks Regi onal Hospital] however he was stil
showi ng sone signs of nood and paranoi a.
Cccasional auditory hallucinations...

History of injuries: fell fromladder incurring a
concussion in 1996. Pt has no history of
falls....

Synmpt onms of Huntington’s that pt experiences

i nclude nenory | oss, short and long term pt dx
with Huntington’s 10 years ago; Pt occ gets dizzy
due to his neds he states...

Dr. Jimme D. McAdanmi s inpression included
“Huntington’s Di sease.”

The cl ai mant was di scharged from Laureate Psychiatric
Clinic on July 19, 2008:

This is a 56-year-old white mal e who was
transferred to inpatient services under ny care
for treatnment of a psychotic depression and PTSD.
The patient had been in the hospital for
approximately 1 nonth prior to his transfer and
was transferred here to receive elective

convul sive therapy....Patient’s nood gradual ly
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i nproved over tine his psychosis gradually

i mproved over tinme there was tines during his
hospitalization where he was in seclusion as well
is on one-to-one for alnbst 1 week. Patient now
has had no behavioral problens he is oriented to
pl ace person and parts of time. He is not

exhi biting any psychotic synptomat ol ogy or any
del usi onal thought. Patient’s sleep is a major

i ssue but is now sl eeping consistently 5+ hours a

night....|l have al so spoken to his outpatient
psychiatrist Dr. Linker in Arkansas who will be
assum ng his care post discharge....There was

concern by the famly nmenbers that Huntington’s

di sease may be part of his clinical picture the
patient did not have any gross novenent disorder
but did have sonme mld oral facial novenents that
were noted. If Huntington’s is part of his

di agnosi s and prognosi s honestly is poor regarding
hi s nmood depression and cognition....

This is a 56-year-old white male with history of
cosnetic stress disorder major depression with
exacerbation including a nonth-1ong stay inpatient
facility with only partial response now here for
continued treatment with el ectroconvul sive

t her apy.

Dr. McAdans’ discharge diagnosis was “Axis | Primary:
maj or depressive disorder recurrent severe with psychotic
features ... Other: post traumatic stress disorder.”

The claimant was admtted to WAshi ngt on Regi ona
Medi cal Center on July 24, 2008. Dr. Gary Linker reported
on July 25, 2008:

This patient is a 56 year old Caucasi an mal e who
is knowmn to ne fromseveral years of work in
outpatient clinical setting. Approximtely 2

nmont hs ago, the patient becane acutely psychotic
and agitated and due to |lack of bed availability
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at Generations Ceropsychiatric Facility, he was
admtted to Sparks Senior Care. During that tine,
he remai ned severely paranoi d, received frequent
staff interventions to give psychotropic

nmedi cations. He was at that time court ordered
for treatnment due to this poor insight and

j udgenent. He remmi ned at Sparks Senior Care for
approxi mately 30 days and then was transferred to
Laureate in Tul sa, Cklahoma where he received 12
el ectroconvul sive therapy treatnments....Since

di scharge fromthe hospital, the patient has
beconme further and further agitated with
difficulty with severe anxiety and
depression....The patient at this tine notes
severe anxi ety and periods of confusion. Hi's
short-term nmenory i s conmensurate with recent
treatment with el ectroconvul sive therapy.

He notes confusion and severe depression...

He suffers from post-traumatic stress disorder
related to his work as a police officer...

The patient suffers fromHuntington’ s di sease. ..
CHALLENGES
Patient with recent acute exacerbation of chronic
stress related to post-traumatic stress di sorder.
Dr. Linker’s inpression was “AXIS |: Psychosis, not
ot herwi se specified. Cognitive disorder, not otherw se
specified status post el ectroconvul sive therapy....AXIS IV:
Sequel ae of cognitive decline. Loss of independence.
Recurrent sustained depression. Anxiety.

Psychoses....Adnmt to Generations CGeropsychiatric Facility

for nedical and psychiatric evaluation and stabilization.
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Psychiatric goal is to decrease psychoses and i nprove nood,
decreased anxiety.”

H. Gene Chanbers, Ph.D., provided a neuropsychol ogi cal
eval uation derived fromhis observations of the claimnt on
July 25, 2008 and July 29, 2008:

This 56-year-old white male was referred for a
neur opsychol ogi cal eval uati on by the nmenbers of
the Multidisciplinary Treatnment Team of the
CGenerations Unit at Washi ngt on Regi onal Medi cal
Center. His admtting diagnhosis was maj or
depression with psychosis.

PERTI NENT HI STORY FOR TH S EVALUATI ON

M. Brooks began to exhibit significantly

i ncreasing disconfort approximately md July. It
was reported that he was beginning to experience
pani c attacks and he felt like he was extrenely
vul nerable. He reported having feelings that bugs
were crawing on his arnms and | egs. He withdrew,
not wanting to be around even famly nenbers and
his appetite was decreasing. Subsequently, he was
pl aced in the Generations Unit for further
stabilization, evaluation, and treatnment of this
condition. He does have a recent history of being
treated in a psychiatric hospital for post-
traumatic stress disorder. He underwent

el ectroconvul sive therapy treatnment in July as
well....

Dr. Chanbers adm ni stered a nunber of tests and gave
the foll ow ng diagnostic inpression: “AXISI: MId cognitive
i npai riment/cognitive disorder, not otherw se specified.”

The cl ai mant was di scharged on August 1, 2008.
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Rudy Bi schof, Senior Vice President for Crockett,
corresponded wi th Washi ngt on Regi onal Medi cal Center on
August 20, 2008:

| am presently adm ni stering and have been

adm ni stering a workers’ conpensation claimon
Robert M chael Brooks on behalf of the Cty of
Fort Smith, AR by whom M. Brooks was enpl oyed. |
amin receipt of two bills fromyour hospital
showi ng a date of service of 7-23-08 - 8-1-08 with
a bill for services of $11, 142. 80.

| nust respectfully deny any paynment or
responsibility to either of the bills for
services as the patient has been di agnosed as
havi ng Huntington's Di sease, which bears no
relationship to his workers’ conpensation claim
with the Gty of Fort Smith, AR

Therefore, please submt your bill to M. Brooks
hospitalization or medical carrier, which I
understand to be Humana.

Dr. Linker stated on Novenber 12, 2008, “M. Brooks was
referred by nme to receive mai ntenance ECT due to recurrent
treatment resistant depression related to his chronic PTSD.
| feel this treatnent is necessary to try to prevent a
return to a nore severe depressed state.”

The claimant was admtted to Laureate Psychiatric
Cinic from Novenber 12, 2008 until Decenber 12, 2008. It
was noted on Decenber 12, 2008, “This is a 56-year-old MW
with a history of depression and PTSD who presents with

I ncreasi ng aggressi on and possi bl e psychotic synptons....He
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states he has had depression off and on for 15 years. H's
nost recent epi sode began 2-3 weeks ago without identifiable
stressor....He reports significant anxiety related to him
shooting an intruder in 1976. He has ni ght mares and
fl ashbacks of the event.” The discharge di agnosis was
“maj or depressive disorder recurrent severe with psychotic
features” and “post-traumatic stress disorder.”
The claimant’s attorney wote to Rudy Bi schof on
Novenber 17, 2008:
Encl osed you will find a copy of a Novenmber 12,
2008 letter fromDr. Linker referring M. Brooks
to receive mai ntenance ECT due to recurrent
treatnment resistant depression related to M.
Brooks’ chronic PTSD. It is ny information that
M. Brooks had to be taken to Laureate Hospital in
Tulsa in order to receive the ECT treatnents.
Pl ease | et ne know whet her the Respondents w ||
accept liability for the recommended treatnent.
Rudy Bi schof replied in a handwitten note dated
Novenber 26, 2008, “City Ft. Smith will accept treatnment for
ECT per Dr. Linker’s report.”
The claimant was admtted to WAshi ngt on Regi ona
Medi cal Center on March 11, 2009, at which tinme he was
exam ned by Dr. James B. Baker:
This very pleasant 56-year-old white male presents
with clinical depression and worseni ng synptons

recently because he says his nedications sinply
are “not working any |onger.”
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Patient has a |long nmedical history of multiple
nmedi cal probl ens including Huntington’s chorea and
hypot hyroi di sm has dealt with a great deal of
enotional lability. He basically has been having
nore pani ¢ attacks, anxiety, depression, and
basically famly is concerned that his medications
sinply are not working any |onger....

He does have a history of Huntington' s chorea,
whi ch he says was di agnosed about 15 or 16 years
ago. Patient also has a history of clinical
depression....

| MPRESSI ONS

. Hypot hyroi di sm

Hunti ngton’ s chor ea.
Clinical depression.

Hi story of snoking.

Hi story of aortic aneurysm

hwONE

Dr. Baker’s treatnment plan included psychiatric
consul tation, evaluation, and treatnment. Dr. Baker copied
his report to Dr. Linker. Dr. Linker’s inpression on March
13, 2009 was “Posttraumatic stress disorder with anxiety,
depression, recurrent depressed nood with severe insomia
and anxiety.” The claimnt was di scharged from Washi ngt on
Regi onal on March 18, 2009.

The claimant was again admtted to Laureate Psychiatric
Hospital on or about May 3, 2009. The claimant’s attorney
wote to Rudy Bischof on May 22, 2009:

M's. Brooks has today advised my office that none

of the bill from Laureate Hospital in Tul sa has
been paid regarding M. Brooks' treatnment there in
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Novenber 2008. Pl ease provide ne proof of paynent
for M. Brooks’ treatnent at Laureate Hospital at
your earliest conveni ence.
The record does not show a response from Ms. Bi schof.
A pre-hearing order was filed on July 30, 2009. The
cl ai mant contended that his attorney “has had several
comuni cations with the respondent-carrier regardi ng unpaid
bills and was given the inpression that the respondents were
going to pay for hospitalizations that occurred in
connection with the claimant’s post-traunmatic stress
di sorder; however, the clainmant’s attorney has subsequently
| earned that the workers’ conpensation insurance carrier has
in fact not paid for various hospitalizations. The clai mant
contends that his attorney is entitled to an attorney’'s fee
since this is a pre-Act 796 case.”
The respondent contended that the clai mant “has
i ncurabl e and progressive Huntington's D sease or
Huntington’s Chorea, an inherited condition, which is not
related to the conpensable injury. Therefore, it is not a
condition or injury arising out of and in the course of
enpl oyment. The conpensabl e post-traumatic stress disorder
is not the major cause of the current need for treatnent.

The Huntington’s Di sease or Huntington's Chorea suffered by
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the claimant is a non-work rel ated i ndependent i ntervening
cause, so that the respondent is not liable for the current
claimed treatnment. The benefits clainmed by the claimant at
this time are not reasonably necessary in connection with
t he conpensable injury.”

The parties agreed to litigate the foll ow ng issues:
“l1., Caimant’s entitlement to benefits for his
hospitalization for post-traumatic stress disorder after My
1, 2008. 2. Attorney’'s fees.”

Dr. Linker signed a Medical Opinion on Qctober 9, 2009:
“I't is my opinion within a reasonabl e degree of nedical
certainty that the hospitalizations and shock therapy that
M. Brooks has undergone since May of 2008 are due to his
Post Traumatic Stress Di sorder and not to Huntington's
Di sease.”

A hearing was held on Novenber 12, 2009. The cl ai mant
was not present at the hearing. The claimant’s wi fe, Kay
Brooks, testified on direct exam nation:

Q Did you notice any change in [the claimnt’ s]
behavi or in approxi mately May of 20087?

A. Yes, sir....He had started getting nore
nervous. W had changed his nedici nes several
times. He was sleeping nore. He was having
ni ght mares, getting real restless, getting
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agitated real easy, getting harder for nme to
control . ...

Q \Were is M. Brooks today?
Washi ngt on Regi onal Hospital in Fayetteville.
How | ong has he been there?

Fi ve weeks.

o >» O >

Who put him- who admitted hinf
A. Dr. Linker....

The parties deposed Dr. Linker on Novenber 17, 2009.

Dr. Linker testified that he had a nedical degree and

certification fromthe Anmerican Board of Psychiatry and

Neur ol ogy.

The respondent’s attorney questioned Dr. Linker:

Q Doctor, in your training and general
treatnment, not specific to M. Brooks, are you
famliar with the condition known as Huntington’s
D sease?

A. Yes, sir....

Q Huntington’s disease is an inherited disorder
of the brain; is that correct?

A Yes, sir.

Q Okay. Huntington’s disease would not be in
any way associated with the event that caused M.
Brooks to devel op the post-traumatic stress

di sorder that he al so has been di agnosed wi th?

A. No, sir....
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Q Wll, to nake sure there’s no doubt in this
case, M. Brooks has been di agnosed as havi ng
Hunti ngton’s di sease; is that correct?

A.  Yes, he has been...
The claimant’s attorney questioned Dr. Linker:
Q In that |arge packet that you ve got in front

of you, there is a docunent that has been signed
by you. It’s on page 70.

A, Seventy....
Q Is the opinion expressed in that docunent
still your opinion?

A.  Yes, sir....

Q Sois it your opinion that the psychoses for
whi ch M. Brooks has been treated has been caused
by the PTSD?

A. Yes, sir.

Q And you nentioned an Cctober hospitalization.
VWhat brought that hospitalization about for M.
Br ooks?

A. Cctober 6, 2009 to this date, he has been
hospitalized with ne. The thing that brought it
on is, again, he fractures along the sane lines as
he al ways does. He doesn’t - he gets to where he
can’t sleep, he gets irritable, he gets anxious,
and he starts getting paranoid....

Q Doctor, what is your diagnosis in regard to
what condition caused the need for the QOctober 6,
2009 hospitalization?

A. PTSD - post-traumatic stress disorder.
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An administrative law judge filed an opinion on
February 10, 2010. The admi nistrative |aw judge found that
the claimant proved he was entitled to additional nedical
treatment for post-traumatic stress disorder. The
respondent appeals to the Full Conm ssion.

1. ADIJUDI CATI ON

An adm nistrative | aw judge found, “3. The cl ai nant
has proven by a preponderance of the evidence that he is
entitled to the cost associated with the treatnent and
hospitalizations fromhis post traumatic stress disorder
fromand including May 2008 through the date of the hearing
inthis matter.” The Full Conm ssion affirms this finding.
When the primary injury is shown to have arisen out of and
in the course of enploynent, the enployer is responsible for
every natural consequence that flows fromthat injury.
McDonald Equip. Co. v. Turner, 26 Ark. App. 264, 766 S. W2d
936 (1989). The basic test is whether there is a causal
connection between the two episodes. Jeter v. B.R. McGinty
Mech., 62 Ark. App. 53, 968 S.W2d 645 (1998). \Were the
second conplication is a natural and probable result of the

first injury, it is deened a recurrence, and the enpl oyer
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remai ns |iable. Calion Lumber Co. v. Goff, 14 Ark. App. 18,
684 S.W2d 272 (1985).

In the present nmatter, the claimant testified that he
began suffering fromdepression as a result of a shooting
i nci dent whi ch arose out of and in the course of the
claimant’ s enploynment as a police officer for the
respondent. The cl ai mant began receiving psychiatric
treatment for mmj or depression beginning in June 1990. Dr.
Dorzab infornmed the respondent-carrier in Cctober 1990 t hat
the claimant was suffering fromsevere depression with
characteristics of post-traumatic stress disorder. An
adm nistrative |law judge filed an opinion on May 30, 1991
and found that the clainmant’s depression was a conpensabl e
condition. The Full Conmm ssion affirnmed and adopted the
adm nistrative | aw judge' s decision, and the Arkansas Court
of Appeals affirmed the Comm ssion. The Court of Appeals
determ ned that there was “clear history of a psychol ogi cal
I njury occurring at work.” City of Fort Smith, supra, at
125. The finding that the clainant had sustained a
conpensabl e psychol ogi cal injury was of course adjudicated
i n accordance with Arkansas |aw prior to enactnent of Act

796 of 1993.
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Dr. Dorzab reported in May 1996 that the clai mant not
only was being treated for nmjor depression and post-
traumatic stress disorder, but that the claimnt had al so
recently been diagnosed with Huntington’s Di sease. Dr.

Dor zab described this disease as “one of the brain failure
illnesses, like Al zheiner’s Disease,” but Dr. Dorzab
testified in May 1996 that the clai mant had “no synptons of
it now” The Conm ssion subsequently found that the

cl ai mant proved he was entitled to additional tenporary
total disability benefits and reasonably necessary nedi cal
treatnment as a result of the conpensabl e psychol ogi cal
injury.

The claimant was admtted to Laureate Psychiatric
Cinic and Hospital on June 9, 2008, at which tinme the chief
conplaint was “deterioration of chronic nental disorder.”

Al t hough he noted that the clai mant had been di agnosed with
Huntington’s Di sease, Dr. MAdans discharged the clai mant on
July 19, 2008 with diagnoses of “major depressive disorder,
recurrent severe with psychotic features ... Qher: post
traumati c stress disorder.” Dr. Linker subsequently noted

that the clai mant had experienced “recent acute exacerbation
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of chronic stress related to post-traunatic stress
di sorder.”

The respondent on appeal contends that the
adm nistrative law judge erred in awarding treatnment for
post-traunmatic stress disorder “from and including May 2008
t hrough the date of the hearing in this matter.” The
respondent argues that the hospitalization beginning in
Cct ober 2009 was inproperly included in the award, because
no related claimfor benefits had been filed so that the
respondent had not controverted a claimfor benefits
begi nning in October 2009. However, we note that the
parties expressly agreed to litigate the claimant’s
entitlement to benefits “for his hospitalization for post-
traumatic stress disorder after May 1, 2008.” According to
the record before the Conm ssion, the clainmant received
periods of in-patient psychiatric treatnent for major
depression and post-traumatic stress disorder begi nning on
June 9, 2008. The claimant’s wife, Kay Brooks, testified on
Novenber 12, 2009 that the claimant had again been adm tted
t o Washi ngt on Regi onal Hospital for in-patient psychiatric
treatnment five weeks earlier. Dr. Linker corroborated Ms.

Brooks’ testinony in a deposition taken Novenber 17, 2009.
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Dr. Linker testified that he had adm tted the claimant for
hospital treatnent begi nning COctober 6, 2009, and that the
reason for the admi ssion was post-traumatic stress disorder.
The Full Conm ssion finds that the Cctober 6, 2009
hospitalization was properly included in the adm nistrative
| aw j udge’ s awar d.

The Full Conmi ssion finds that the claimant sustained a
recurrence of his conpensabl e psychol ogi cal injury beginning
no | ater than June 9, 2008. The claimant’s hospitalization
and treatment for depression and post-traumatic stress
di sorder was a natural consequence flowi ng fromthe
conpensabl e psychol ogical injury. The claimnt’s
hospitalization and treatnent begi nning June 9, 2008 was
causal ly connected to the conpensabl e psychol ogical injury.
The respondent argues on appeal that Dr. Linker’s opinion on
causation does not satisfy mninmumrequirements for
adm ssibility and nust be given no weight. The respondent
inplicitly cites Ark. Code Ann. 811-9-705(d)(Repl. 2002), a
2001 anmendnent to the statute not applicable to the instant
claim W note that the Conm ssion is not bound by

technical or statutory rules of evidence. See Ark. Code
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Ann. 811-9-705(a)(1)(1987); Tracor MBA v. Artissue Flowers,
41 Ark. App. 186, 850 S.W2d 30 (1993).

Dr. Linker explicitly opined on Cctober 9, 2009, “the
hospitalizations and shock therapy that M. Brooks has
under gone since May of 2008 are due to his Post Traumatic
Stress Disorder and not to Huntington's disease.” Dr.

Li nker reiterated his causation opinion at the deposition
taken Novenber 17, 2009. W find that Dr. Linker’s opinion
is supported by the evidence and is entitled to significant
evidentiary weight. The Full Conmm ssion therefore finds
that the post-traumatic stress disorder suffered by the

cl ai mant begi nning no later than June 9, 2008 was a
recurrence of the claimant’s conpensabl e psychol ogi cal
injury.

Based on our de novo review of the entire record
currently before us, the Full Comm ssion finds that the
cl ai mant proved he was entitled to additional nedical
treatnent. The cl aimant proved by a preponderance of the
evi dence that his treatnent and hospitalization of record
begi nning no later than June 9, 2008 was reasonably
necessary in accordance with Ark. Code Ann. 811-9-

508(a) (1987). The respondent is liable for the cost of said
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treatment and hospitalization, including the claimant’s
psychi atric hospitalization beginning Cctober 6, 2009.
The claimant’s attorney is entitled to fees for |egal
services in accordance with Ark. Code Ann. 811-9-715(1987).
For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to an additional fee of two
hundred fifty dollars ($250), pursuant to Ark. Code Ann.
§11- 9- 715(b) (1987).

I'T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| must respectfully dissent fromthe majority’s
findings that the claimant proved by a preponderance of the
evi dence that he was entitled to the cost associated with
the treatnment and hospitalizations from May 2008 through the
date of the hearing. Based upon ny de novo review of the
record, | find that the claimant has failed to neet his

burden of proof.
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At the tinme of the hearing, it was determ ned that
the claimant was currently being hospitalized at Washi ngt on
Regi onal Medical Center in Fayetteville for five weeks
precedi ng the hearing, and he was still hospitalized at the
time fo the hearing. The pre-hearing questionnaire states
not hi ng about this hospitalization. In fact, the respondents
did not know that the claimant was receiving hospital care
until the date of the hearing.

Since the current or nost recent hospitalization
had not even started at the tine the claimnt set forth the
issues in his pre-hearing questionnaire and at the tine the
pre-hearing order was entered, the respondents contended
that the hospitalization which was underway at the tinme of
t he hearing should not be an issue before the Conm ssion at
this tine.

The evi dence denonstrates that the clai mant
subm tted no nedi cal evidence whatsoever pertaining to the
current or nost recent hospitalization. In ny opinion, this
nost recent hospitalization should not be included in any
awar d.

No proof was offered to show that a claimfor

benefits for this separate, nost recent hospitalization had
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been submitted to the respondents for paynent and that
paynent had been declined under ci rcunst ances amounting to
controversion. No claimfor those benefits had been
subnmitted to respondents and the fact of this
hospitalization was first made known to the respondents at
t he begi nning of the hearing. Therefore, the respondents
had not refused paynment and had not controverted any
paynents relating to that hospitalization. The clainmant’s
Exhibit No. 2 is conprised of several itens of
correspondence related to the bills for the two courses of
treatment. None in any way relate to the hospitalization
apparently begi nning sonetine in October 2009.

This fact is denonstrated by claimnt’s own
exhibits. For exanple, the claimant’s attorney established
that he wote the respondent’s cl ai nrs manager on June 3,
2008, asking whether that hospitalization would be paid. M.
Bi schof replied with respect to the specific dates of
service of 7-23-08 and 7-24-08 through 8-1-08 and deni ed
paynent of those bills based on the clainmant’s Huntington’s
Di sease. The claimant’s attorney then later submtted proof
of the ECT treatnents to the respondents for their review

The respondents accepted that treatnent as conpensable. The
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| ast correspondence submitted by the claimant’s attorney was
his letter to the respondents’ clains nmanager on May 22,
2009, referring only to the claimant’s treatnments in
Novenber 2008, not any later tine.

The cl ai mant never submitted any request for
paynment of the hospitalization beginning in October 2009 to
t he respondents and never took any other action to notify
the respondents that this hospitalization was part of any
claimfor benefits. There also is no evidence that the
respondents at any tinme ever said that it was denying al
further nedical treatnment to the clainmant. However, the
maj ority has ordered the respondents to pay for nedical care
which it had never been notified about prior to the hearing.

As noted above, the claimant’s pre-hearing
gquestionnaire stated that, in addition to his entitlenment to
an attorney’'s fee, the issue to be litigated was:

Whet her hospitalizations at Sparks

Regi onal Medi cal Center, WAshington

Regi onal Medical Center, St. Francis

Hospital, and Laureate Psychiatric

Clinic & Hospital are reasonable and

necessary nedi cal treatnent regarding

the claimant’ s job rel ated psychol ogi cal

injury.

The respondents’s pre-hearing questionnaire, being

filed after the claimant’s pre-hearing questionnaire,
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adopted and used that same | anguage in fram ng the issues
for the hearing. The pre-hearing order, filed July 30, 2009,
stated that, “By agreenment of the parties the issues to
litigate are limted to the foll ow ng:
1. The claimant’s entitlenent to benefits for his
hospitalizations for post-traumatic stress

di sorder after May 1, 2008.

Both the clainmant and the respondents identified
in their pre-hearing questionnaires the hospitalizations at
Spar ks, Washi ngton Regional, St. Francis Hospital, and
Laureate Psychiatric dinic & Hospital which already had
occurred as the nedical expense clains at issue. At the
time, both prehearing questionnaires were filed and the
Adm ni strative Law Judge’ s prehearing order was issued, the
hospitalization which started in Cctober 2009 had not
occurred because of the obvious reason that this was still a
future event. Qobviously, no one was considering litigating a
hospi talization which had not occurred and whi ch was not
schedul ed to occur.

In ny opinion, the majority erred in awardi ng the
hospitalization that occurred at the time of the hearing.
There were no nedical bills submtted whatsoever to the

respondents in order for themto pay, deny or review.
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Accordingly, | nust dissent fromthe nmajority’s award of
this hospitalization.

| also find that the prior hospitalizations were
not reasonabl e and necessary and related to the claimnt’s
post traunmatic stress disorder. The evi dence denonstrates
that when the claimant was treated at Laureate Psychiatric
Clinic, his synptons included insomia, |oss of interest in
activities, depression, decreased energy and notivation, and
occasi onal hallucinations. The doctor noted a “concern” by
the famly that the claimnt’s Huntington’s Di sease was
“part of his clinical picture.” The doctor noted that if
Huntington's is part of the diagnosis, his prognosis
“honestly is poor regarding his nood, depression, and
cognition.” The doctor also noted that “synptons of
Huntington’s” (not PTSD) that the claimant was experiencing
i ncl uded nenory | oss, both short and | ong term

Dr. Mke Hollonmon reported on August 18, 2008,
that the claimant was admtted “for treatnment of severe
depression and anxiety,” noting specifically in the
“Identifying Data” portion of his report that the clai mant

did have Huntington's Di sease. He nentioned claimant’s PTSD
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only as one of several conditions in his “Di scharge
D agnoses.”

I n Novenber 2008, the clainmnt’s del usions were
getting worse, including apparently untrue statenents that
his wife “has betrayed nme” and that he believed while in the

hospital that he was “on a floating casino.” The physician
authoring this report noted that there was “some concern
regardi ng the patient’s diagnosis of Huntington's...”

When the clai mant was hospitalized again in March
2009, his synptons were panic attacks, anxiety, depression,
and edginess, all increasing in severity. It was stated in
t hat hospitalization record that the claimnt’s “chal |l enges”
i ncluded “progressive Huntington’s Di sease with recurrent
depression” along with post-traumatic stress di sorder-
rel ated synptons.

During this sanme hospitalization, Dr. Janes Baker,
in his Final Report, noted that the claimnt had “a | ong
medi cal history of nultiple nmedical problens including
Hunti ngton’s Chorea and hypothyroidism..” Dr. Baker did

not mention PTSD in either his section on “Chief Conplaint”

(whi ch does contain the | anguage just quoted) or his |ist of
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conditions on his “lInpressions” resulting fromhis ful
exam of the clai mant.

In the occupational therapy notes for March 12,
2009, the occupational therapist noted “involuntary
novenents of facial nuscles/head,” specifically noting that
t he clai mant had Huntington’s Chorea.

The deposition of claimant’s prinmary treating
physician, Dr. Gary Linker, was taken. Dr. Linker is a
medi cal doctor certified in psychiatry and neurol ogy. Dr.

Li nker confirnmed that Huntington’s Disease is an inherited
di sease which is not in any way associated with or caused by
the event that led to the claimant’s devel oping his PTSD.
Huntington’s Disease is a progressive disorder which is a
serious nedical condition even in the conpl ete absence of a
hi story of PTSD.

Dr. Linker agreed that Huntington’s Disease is
characterized by a constellation of synptons, including
depression, loss of interest in activities, insomia,
probl ems with judgnent or decision-naking, hallucinations,
facial tics and grinmaces, and thought disorder, nood
di sorder, and paranoia. Dr. Linker agreed that the

claimant’ s synptons specifically exhibited during the
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subj ect hospitalizations included a fairly severe
depression, confusion, anxiety, pshchosis, cognitive
decline, hallucinations, and del usions. The clainmant’s
synptonms match the classic synptons of Huntington’s Di sease.

Dr. Linker agreed that when Dr. Baker, in his
records, noted the claimnt’s “obvious history of chorea-
type novenents” on March 11, 2009, he probably was referring
to the Huntington’s Chorea as opposed to novenents caused by
sonet hi ng el se.

Dr. Linker specifically testified that he believed
that the post-traumatic stress disorder was making the
cl ai mant’ s non-conpensabl e Huntington’s D sease wor se.
However, | give no weight to his opinion because he
specifically admtted that his was not an unbi ased
assessnent:

A “That -- that gets into a question where | think
it’s very difficult for, | think, a physician. |
think all attorneys know this and weigh this.
think it’s very difficult for a physician who has
had any relationship with a patient, a client, to
not have sonme sort of adulterated opinion. My
opinion is that they are connected, just like
di abetes and PTSD are connected, or schizophrenia

are connected -- that his PTSD and his
Huntington’s are connect ed.
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Further, he admitted that there is not a consensus
of support in the medical comrunity for his position.

Specifically, he testified:

Q But you are not aware of any specific nedical
studies that confirmthis relationship that you
have just --

A ... So what |I'’mtal king about is nore
theoretical. | could -- | could find articles to

support it, but you could find articles to say
not enough is known about that.

The Conmi ssion has a duty to translate the
evidence on all the issues before it into findings of fact.

Weldon v. Pierce Bros. Const. Co., 54 Ark. App. 344, 925

S.W2d 179 (1996). Moreover, the Conm ssion has the
authority to resolve conflicting evidence and this extends

to medical testinmony. Foxx v. Anerican Transp., 54 Ark.

App. 115, 924 S.W2d 814 (1996). The Conm ssion has the duty
of weighing the nedical evidence as it does any ot her

evi dence, and the resolution of any conflicting nedical
evidence is a question of fact for the Comm ssion to

resol ve. Enmerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W3d 848 (2001); CDI Contractors MHale, 41 Ark. App. 57

848 S.W2d 941 (1993); Mcdain v. Texaco, Inc., 29 Ark. App

218, 780 S.W2d 34 (1989).
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Al t hough the Conmi ssion is not bound by nedi cal
testinmony, it may not arbitrarily disregard any witness’'s

testimony. Reeder v. Rheem Mg. Co., 38 Ark. App. 248, 832

S.W2d 505 (1992). However, it is well established that the
determ nation of the credibility and weight to be given a
witness's testinony is wwthin the sole province of the

Wor kers’ Conpensation Comm ssion. WAl -Mart Stores, Inc. V.

Sands, 80 Ark. App. 51, 91 S.W3d 93 (2002). The Comm ssi on
is not required to believe the testinony of the claimnt or
any other wtness, but may accept and translate into
findings of fact only those portions of the testinony it

deens worthy of belief. Mcdain, supra.

The Conm ssion is never limted to nedical
evidence in arriving at its decision. Mreover, it is well
wi thin the Conmi ssion’s province to weigh all the nedica

evi dence and determ ne what is nost credible. Smith-Blair,

Inc. v. Jones, 77 Ark. App. 273, 72 S.W3d 560 (2002). The

Comm ssion is entitled to review the basis for a doctor’s
opinion in deciding the weight and credibility of the
opi nion and nedi cal evidence. 1d. |In addition, the
Comm ssion has the authority to accept or reject a nedical

opi nion and determ ne its medi cal soundness and probative
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force. Geen Bay Packaging v. Bartlett, 67 Ark. App. 332,

999 S.W2d 695 (1999). The Commi ssion’s resolution of the
medi cal evidence has the force and effect of a jury verdict.

MeC ai n, supra.

After conducting a de novo of the record, | find

that the claimant has failed to prove by a preponderance of
the evidence that any of his hospitalizations were rel ated
to his post-traumatic stress disorder, but were instead

related to the claimant’s Huntington’s Di sease. Huntington’s
Di sease is a disease defined as a:

M progressive, degenerative disease that causes certain
nerve cells in your brain to waste away. As a result,
you may experience uncontrolled novenents, enotional

di sturbances and nental deterioration.

Huntington's Disease is an inherited di sease. Signs and
synptons usual ly develop in mddle age. Younger people
wi th Huntington’s Di sease often have a nore severe
case, and their synptons nay progress nore quickly.
Rarely, children may devel op Huntington’s Di sease.

Medi cations are available to hel p nanage the signs and
synptons of Huntington's D sease, but treatnents can’'t
prevent the physical and nental decline associated with
t he condition.

The signs and synptons of Huntington’s Di sease can vary
significantly from person to person. Huntington’s
Di sease usually devel ops slowy, and the severity of
signs and synptons is related to the degree of nerve
cell loss. Death occurs about 10 to 30 years after

T http://ww. bing. cont hel ath/article/ mayo-117577/ Hunti ngt ons
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signs and synptons first appear. The di sease
progressi on may occur faster in younger people.

Early signs and synptons of Huntington' s Di sease often
i ncl ude:

Personal ity changes, such as
irritability, anger, depression or a
| oss of interest;

Decreased cognitive abilities, such as
di fficulty making decisions, |earning
new i nformati on, answering questions and
remenbering inportant information;

M | d bal ance probl ens;

Cl umsi ness;

I nvol untary facial novenents, such as
gri maci ng.

The claimant very clearly has signs of

Hunti ngton’s Di sease. Even his doctor, Dr. Linker, stated

that it was difficult to demarcate between the Huntington's

D sease and PTSD. When questioned during his deposition, the

following is enlightening:

Q

A

Now, is psychosis nornmally associated with PTSD
or with Huntington's Di sease?

Uh, psychosis is normally related to both
conditions if they are severe enough. So, a
person typically is going to fracture al ong
simlar lines, so that if they -- if they, as a
part of their previous exacerbation, experienced
depression and panic attacks, you could al nost
say with certainty their future episodes wll
have depression and panic attacks.
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Simply put, | cannot find that the clai mant has
proven by a preponderance of the evidence that his
hospitalizations are related to his post-traumatic stress
di sorder. Therefore, for all the reasons set forth herein,

nmust dissent fromthe magjority’s award of benefits.

KAREN H. MCKI NNEY, COWM SSI ONER



