BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F703426

M KE ADAMS,
EMPLOYEE CLAI MANT

BEM S COMPANY, | NC.,
EMPLOYER RESPONDENT

SEDGW CK CLAI M5 MANAGEMENT,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED MAY 28, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GREGORY d LES,
Attorney at Law, Texarkana, Arkansas.

Respondent represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Novenber 4, 2009. The adm nistrative |aw
j udge found that the clai mant needed conti nui ng nedi cal
treatnent with Dr. Qureshi and Dr. Shahim The
adm nistrative |law judge found that the claimant proved he
was entitled to additional tenporary disability benefits.

After reviewmmng the entire record de novo, the Full
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Comm ssion reverses the adm nistrative |aw judge’ s opinion.
The Full Comm ssion finds that the clainmant did not prove he
was entitled to a proposed discectony. W find that the
claimant did not prove he was entitled to additional
tenporary partial or tenporary total disability benefits.
. H STORY

M ke Adanms, age 46, testified that he began working for
Bem s Conpany in Septenber 1982. M. Adans testified that
his job title in March 2006 was Mai ntenance and M || wi ght.
The parties stipulated that the clainmant sustained a
conpensabl e back injury on March 27, 2006. The cl ai mant
testified on direct exam nation:

Q On the day that you got hurt, March the 27!,

what was your job that day?
VWhat was the job that you were doing at that tinme?

A. It was still maintenance. W had shut a
machi ne down.... M particular job on it was
operating the hydraulic press....Wile we was

pushing pins out | was replacing the bearings....
was sitting on |like a chair in between a bar stool

and an office chair....It kind of put you sl unped
over in a awkward position. It was too high for
the job. | had done the job before, but never sat

in that particular chair to do that job...

Q At sone point in tine that day, the 27" did
your back begin to bother you?

A. Yes. ..
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Q And what were the synptons that you began to
experience?

A. A burning in ny low back and in ny butt....

The parties stipulated that nedical expenses were paid

begi nning April 3, 2006. Dr. Robert Garcia saw t he cl ai mant

on Apri

3, 2006 and di agnosed | ower back pain. A Form AR-

3, Physician’s Report dated April 3, 2006 indicated that the

cl ai mant was placed on |light duty for one week. The

clai mant continued followup visits with Dr. Garcia.

An MRl of the claimant’s |unbar spine was done on My

1, 2006, with the foll ow ng inpression:

1. There is a small central disc protrusion of
L2-L3 mld-to-noderately narrowi ng the centra
canal associated with facet degenerati on.

2. There is annular disc bulging and fissuring at
L4-L5 mldly narrowi ng the central canal with

m | d-to-noderate bilateral foram nal narrow ng.

3. There is a small central disc extrusion of L5-
S1 narrowi ng the central canal and neural foranen
associated wth facet degeneration, as noted.

Dr. Darin K WI bourn, a physical nedicine specialist,

treated the claimant begi nning June 6, 2006:

M. Adans is a 42-year-old white nale who says
that he was perform ng his usual work duties at
Bem s Bag Conpany on March 27, 2006 when he says
he injured his | ower back. He says that on that
date, he was seated on a barstool that he felt

was too high to performhis job running a press
machine. He tells nme that he had to stoop, snatch
and jerk for twelve hours that day while running
the press. He says that he has to performthis



Adanms - F703426 4

particul ar job once a year. He says that during
that particul ar day, he began to experience | ower
back pain. He says that he continued to work and
conpleted his shift. He says that the next
norni ng he could hardly get out of bed secondary
to increased | ow back pain....The MR was done on
May 1, 2006. This MRl does show a small central
disc protrusion at L2-3, annular disc bulge at L4-
5 and small central disc herniation at L5-
S1....Currently, he says that he is experiencing
pain in the center of his | ower back with

occasi onal pain down the posterior aspect of his
right leg to his knee. He says that the pain

i s worse when he coughs, sneezes and/or bends
forward. He says that he is on light duty with no
stooping, lifting, pushing or pulling per Dr.
Garci a. ..

IMPRESSION:

1. 42-year-old white male with | ow back pain.

2. Small central disc herniation at L2-3 and L5-
gé' Annul ar di sc bul ge at L4-5.

Dr. WIbourn spoke with the clai mant about treatnent
options “including physical therapy, oral nedications,
epidural steroid injections and surgical intervention....
told himthat since he had a good response to the oral
steroids (dose packs) while he was taking them he would
nore than likely benefit froman epidural steroid injection
as well as physical therapy.” Dr. WIbourn stated, “3.
Concerning his work status, he is able to return to work on

light duty with no lifting, pushing or pulling over five
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pounds. He should also be allowed to be seated while
wor ki ng and change positions at will.”
Dr. WIbourn performed an epidural steroid injection on
June 27, 2006. Dr. WIbourn noted on July 11, 2006, “On ny
| ast eval uation of M. Adans, | performed an L5-S1 epidura
steroid injection under fluoroscopic guidance....He says
that the injection did not help at all to relieve his pain.
He continues to conplain of pain in his |ower back w thout
significant change.” Dr. WIlbourn’ s inpression was “1. 42-
year-old male with | ow back pain. 2. Small central disc
herniations at L2-3 and L5-S1. 3. Annular disc bulge at
L4-5." Dr. WI bourn indicated that the claimnt did not
wi sh to proceed with a second epidural steroid injection.
Dr. WIbourn planned referral for a Functional Capacity
Eval uation and stated, “3. Concerning his work status, he
Is to return to work as of today with the restrictions as
before.”
The claimant participated in a Functional Capacity

Eval uati on on July 25, 2006:

The results of this evaluation suggest that M.

Adans gave an unreliable effort, with 40 of 55

consi stency neasures within expected limts.

M. Adans put forth inconsistent effort throughout

the eval uati on process and denobnstrates nunmerous
I ndicators of self-limting behavior...
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M. Adans’ true functional limtations remain
unknown but did not denonstrate the ability to

mat eri al handl e over 10 I bs. binmanually or over 30
| bs. with each UE.

CONCLUSIONS

M. Adans underwent a functional capacity
evaluation this date with unreliable results for
effort. M. Adans put forth self-limting
behavi or and inconsistent effort. Overall, M.
Adans denonstrates the ability to work at |east at
the LI GHT Physical Denmand O assification as
determ ned through the Departnment of Labor for an
8- hour day. ...

Dr. WIbourn noted on August 9, 2006, “I would like to
refer M. Adans to a neurosurgeon for a surgical evaluation
as soon as possible....Concerning his work status, he is to
return to work as of today wth limted lifting, pushing, or
pul | ing over 10 pounds and allowed to be seated as before.”

A neurol ogi cal surgeon, Dr. Eric D. Akin, exam ned the
cl ai mant on August 29, 2006 and di agnosed the follow ng: “1.
Lunbar degenerative disease. 2. Lunbar sprain....| have
reviewed the MRI of the |unbar spine. | do not see any
I mmedi ate surgical history here. As his painis only three
nonths old, | think we should continue with nore
conservative neasures for now. | would like to refer himto
Dr. Qureshi for consideration of facet rhizotony. W wll
di scuss this with his case nmanager. The patient is in

agreenment with the current plan.” Dr. Akin also indicated,
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“Continue current work restrictions until seen back on
Sept enber 20, 2006.”

Dr. Amir M Qureshi, a pain nmanagenent and
rehabilitation specialist, saw the clai mant on Septenber 21,
2006 and reported, “The patient is a 42 year old white nale
who has been referred to nme through ny partner, Dr. Eric
Akin, with conplaints of back pain for the last three
nonths. The pain actually started while he was working on a
press stool which was higher than when he usually worked at,
and since then he has been having this pain....Hs M
report does show a small central disc extrusion at L5-S1
with central canal stenosis and facet degeneration. There
is also a small disc protrusion at L2-3 and an annul ar di sc
bulge at the L4-5 level.” Dr. Qureshi’s inpression was “1.
Lunbar degenerative disc disease. 2. Lunbar spondyl osis
with facet arthropathy....In ny opinion the magjority of his
pain is comng fromhis facet area, for which I wll go

ahead and do the right |unbar nedial branch bl ocks. Then we

wi || consider doing the |eft |lunbar nmedial branch bl ocks in
the future. |If the nmedial branch bl ocks are successful, we
wi |l go ahead and do the rhizotomy....l will see him back

after the right lunbar nedial branch bl ocks.”
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Dr. Qureshi perforned a surgical procedure on Cctober
31, 2006: “1. Right L3, L4, L5, and Sl1 nedial branch bl ock.
2. Fluoroscopy with interpretation.” The pre- and post-
operative diagnosis was “1. Lunbar spondylosis. 2. Rule
out facet syndrone.”

The claimant testified that he did not benefit fromthe
medi al branch bl ock.

Dr. Qureshi noted on Novenber 9, 2006, “The patient
returns status post a nedial branch bl ock which was done on
Oct ober 31, 2006. According to the patient it hel ped him
sone, but initially he had quite a bit of pain, and then in
about 2-3 days the pain started to ease up....He still has
the pain in the dead center of his | ower spine and across
his | ower spine area....At this tine | believe with regard
to the nmedial branch bl ocks that since he did not get
I mmedi ate i nprovenent, | amnot sure whether it is the right
thing at this time to go for the radi of requency nerve
obl ation, but rather I would like to do a discogramto just
see if one of his discs is what is bothering him” Dr.
Qureshi’s inpression was “1. Discogenic pain. 2. Lunbar
degenerative disc disease. 3. Lunbar spondylosis with

facet arthropathy.”
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Dr. Qureshi perforned a procedure on Decenber 18, 2006:
“l. Discogramfor L3-L4, L4-L5, and attenpt at L5-S1 | unbar
di scogram 2. Fluoroscopy with interpretation....This is a
positive discogramfor L4-L5 disc with extravasation, but
L5-S1 coul d not be assessed, as it was too narrow to get the
needle in.” A CT of the claimant’s |unbar spine was al so
done on Decenber 18, 2006, with the inpression, “Findings of
conplete intradiscal disruption with snmall epidural |eak at
the L4-5 level. This intradiscal disruption is posterior
and central and is seen in conjunction with the disc bul ge
and does not cause significant mass effect on the spinal
canal or neural foramna.”

Dr. Akin's diagnosis on January 3, 2007 was “1. Lunbar
di scogeni ¢ back pain. 2. Lunbar sprain....|l think we
shoul d proceed at this point with physical therapy as he has
not had this yet. W may ultimately need to consider a
| umbar fusion at L4-5 if he fails to inprove as he has had
pain for over six nonths which has not inproved with anti -
i nfl ammat ory nedi cations and steroid injections.”

The record indicates that the claimnt received a
course of physical therapy begi nning January 22, 2007. Dr.
Akin noted on February 28, 2007:
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The patient returns today continuing to conplain
of | ow back pain. He has not seen any inprovenent
at this point with nerve bl ocks, |unbar epidural
steroid injections, anti-inflammtory nedi cations
and physical therapy. The painis primarily
confined to the | ower lunbar area. He has had a
positive discogram previously at the L4-5 | evel.
L5-S1 coul d not be assessed in the discogram

He has had a Functional Capacity Eval uati on which
showed only 40 out of 55 tests to be within
expect ed paraneters, therefore, giving himan
unreliable effort. He states, however, that he
was not encouraged to give his best effort during

the exam Gven this, | think it is reasonable to
have hi mrepeat the Functional Capacity Eval uation
to determne his true limtations. |If he is

[imted | think that it may increase the

i kelihood of inprovement with a fusion. The
problemis determ ning whether or not discogenic
pain is due to an on-the-job injury. M
understands (sic) of this is that there is no
single attributable event for the pain. The
patient apparently just reported his back pain at
the end of a work day. This brings into question
whet her or not this is truly an on-the-job injury
or nore of a manifestation of degenerative disc
disease. W will followup with himafter his
repeat FCE

The clai mant participated in another Functional

Capacity Evaluation, with a different evaluator, on March

14, 2007:

The results of this evaluation indicate that M.
Adans gave an unreliable effort, with 45 of 56
consi stency neasures within expected limts...

M. Adans did not denonstrate the ability to

mat eri al handl e nore than 10 Lbs. fromfloor to
knuckl e level or nore than 30 Lbs. fromthe
knuckl e to shoul der level. M. Adans denonstrates
i mproved AROM as conpared to a previous FCE dated



Adanms - F703426 11

7-25-06 and a normal grip. The remainder of his
functional abilities were very simlar as conpared
to a previous FCE results (sic). M. Adans does
denonstrate self-limting behavior so his true
functional limtations remain unknown.. .

Overall, M. Adans denonstrated the ability to
performwork at |east at the Light Physical Demand
Classification as determ ned through the U S.
Depart ment of Labor over the course of a nornm

wor kday. . . .

Dr. Akin noted on March 26, 2007

The patient has had a second Functional Capacity
Eval uati on, the nost recent dated March 19, 2007.
He has apparently given an unreliable effort with
45 of 56 consistency neasures w thin expected
l[imts. During this exam he denonstrated self
l[imting behavior. He is deened able to work at

| east at the “light” physical demand
classification per definition by Functional
Testing Centers, Inc. 1In light of these findings
| think his chances of inprovenent with any
further surgical intervention would statistically
be very low | will also (sic) himto return to
work at this tinme. He is now at maxi mum nmedi ca

i mprovenent. He receives a Disability rating of
7% per the Quides to the Eval uation of Pernanent

| npai rnent, 4" Edition.

The record indicates that the respondents paid benefits
for a permanent anatomical inpairnment rating beginning March
26, 2007

Dr. Ronald N. WIllians, a neurosurgeon, saw the
claimant on April 11, 2007 and noted that the clai mant was
working at light duty. Dr. WIllianms noted, “It is possible

that he m ght benefit froma lunmbar fusion. | amgoing to
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get Dr. Wayne Bruffett, one of the orthopedic spine
surgeons, to give us an opinion about that.” Dr. WIlIlians
signed a note on April 24, 2007 which indicated, “Advised to

remain off work until further notice.”

The parties stipulated that tenporary total disability
benefits were paid beginning April 24, 2007. The
respondents al so continued to pay benefits for a permanent
anatomi cal inpairment rating until April 29, 2007.

Dr. T. denn Pait saw the claimant at UAMS Neurosurgery
Clinic on July 10, 2007. Dr. Pait’s recomendations
i ncluded a repeat MR

Dr. Scott M Schlesinger corresponded with the
respondent-carrier on August 13, 2007:

Thank you for asking ne to see M ke Adans in
neur osurgi cal consultation. He has previously
seen a nunber of other neurosurgeons including ny
retired partner, Dr. Ron Wllianms. He was

di scharged from our care, but now cones back at
your request for neurosurgical re-consultation
because of onset now of |eg pain...

MRI of the |unbar spine shows a small disc
protrusion at L2-3 and L5-S1 on the right.

Plain x-rays show m | d degenerative changes.
Impression/Plan/Discussion: | would like to go
ahead and get a nyel ogram CT scan of the | unbar
spine to nmake sure there is no evidence of neural

conpression. | would also |ike sone EMG and nerve
conduction tests to see if there is any evidence
of radicul opathy. Lastly, | will get an

ort hopedi ¢ eval uation of his tender right heel...
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An MRl of the claimant’s |unbar spine was done on
August 13, 2007, with the follow ng concl usion:

1. L2-L3 bilobed paracentral disc protrusion nore
pronounced rightward than leftward, mldly
encroaching on right descending L3 nerve root in
the right lateral recess. Right L3 is posteriorly
di spl aced but not frankly swollen. This may
contribute to right-sided radicul opat hic pain
syndr one.

2. L5-S1 shall ow subliganentous right latera
recess disc protrusion abutting descendi ng right
S1 nerve root. No nerve root swelling or

di spl acenent. Right paracentral anular tear is
present .

3. MId SI joint hypertrophic spurs bilaterally.

The record indicates that the clai nmant had an acci dent

while sitting on a trailer at home in August 2007. The

claimant testified, “I shattered nmy left heel in a reflex, |
mean, wasp. | got in a wasp nest....| had a face full of
wasps. And | fell off the trailer....|l shattered that |eft
foot, or heel. The heel bone.” A CT scan of the claimant’s

| eft ankle on August 24, 2007 showed “Severely conmm nuted
fracture of the calcaneus with fracture fragnments at the
articulation of the talus and cal caneus, but no evidence of
fragnents at the cal caneal tarsal articulations....” The
claimant testified that the nonwork-related injury to his

left lower extremty did not affect the condition of his



Adanms - F703426 14

back. Dr. Ruth L. Thomas di agnosed “1. Commi nuted fracture
of the left cal caneus” on Septenber 5, 2007.

Dr. Brad A. Thonas, a neurosurgeon, perforned a
surgi cal procedure for the claimant’s back on Cctober 4,
2007: “Lunbar tap at L2-3 with injection of Omipaque dye
for lunbar nyelogram” The pre- and post-operative
di agnosi s was “Lower back pain with right leg pain in the S1
di stribution.”

A CT of the lunbar spine was done on Cctober 4, 2007,
with the inpression, “At the L2-L3 |evel there is evidence
for a small right paracentral disc herniation. This does
appear to cause inpingenent on the right L3 root. MId
facetal degenerative change is present at the L5-S1 |evel.”

Dr. Brad A Thonas reported on Cctober 9, 2007:

M. Adans presents today for followup after a
recent nyelogram He has been seen by both Dr.
WIllianms and Dr. Schlesinger in the past. He had
a work-related injury where he hurt his | ower
back, back in the spring of 2007. Since that
time, he has continued to have | ower back pain.
Initially, when he saw Dr. Schl esinger in August
of 2007, he also had a right leg reactive airway
di sease in an S1 distribution. Dr. Schlesinger
set himup for a nyel ogram foll owed by
recommendi ng EMG and nerve conduction studies of
his leg. He presents today for a followup of his
myel ogram whi ch was done | ast week. Her (sic)
reports that his |l eg pain has stopped over the

| ast two nonths and he has not really had this.
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He does report that he continues to have | ower
back pain....

He has his left foot in a brace/cast. He reports
that he broke this while running from sone
stinging wasps, and fell and hurt his |eg
severely. He does wal k on crutches.

| magi ng Studies: | reviewed the CT nyel ogram and
the plain nyelogram There does not appear to be
any significant disc herniations, especially at
the L5-S1 space. There is a small disc herniation
at the L2-3 space that is eccentric to the

right. There is no focal stenosis as well.

Dr. Thomas’ assessnent was “A patient with chronic back
pain after a work-related injury. He does not have any
evi dence of stenosis that woul d require neurosurgical
deconpression. | recommended himfollowing up with Dr.
Burba to have EMG and nerve conduction studies of his right
| oner extremty.”

Dr. Lon Burba corresponded with Dr. Schl esinger on
Oct ober 24, 2007:

Thank you for referring this nice gentleman for a
one extremty EMZ nerve conduction test on the
right lower extremty. As you know, he is the
gentl eman who is having radicular pain in the
right buttock and nunbness and pain in the

right heel. He has so nuch pain he cannot rest
his heel on the truck. Hs limted EMY nerve
conduction test was basically normal with sonme

m | d denervation in the tibialis anterior on the
right which does not correlate with his MRIs or
his history. | suspect he is conpensating using
the tibialis anterior trying to avoid contact with
t he heel causing the changes we are seeing on the
EMG | see no denervation com ng out of the

| umbosacral spine.
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Unfortunately, we were unable to get approval for
a neurol ogy consult or neurol ogy managenent from
the Worker’s Conpensation carrier. W were
unabl e to get approval to expand the test to

involve the other extremties. | suspect he nmay
have the forme fruste of a neuropathy causing his
pain. | doubt that anything com ng out of the

| oner back is causing his synptons....
Dr. Brad A. Thonas corresponded with the respondent -
carrier on Cctober 30, 2007:

M. Adans presents today after a recent EMG done
by Dr. Burba. This EMG showed a nornmal EMZ nerve
conduction test in the one extremty on the right

| oner extremty. It did show sonme very mld
denervation of the tibialis anterior which does
not correlate with the patient’s synptons or his
MRI. Dr. Burba apparently had reconmended testing
t he opposite | eg; however, approval from Wrkman’s
Conmp was not approved. M. Adans presents today
and reports that his back and radicular painis
actually i nproved; however, he continues to have
pain in his right heel, especially when he inverts
and extends his foot....

| did review his MRl again and he does have a
smal | disc bulge at L2-3 without any significant
neural conpression. He does not have any
significant neural conpression at L5-Sl.

Dr. Thonmas’ assessnment was “Patient with chronic back
pain and now nore of a neuropathic pain in his right heel.
| have given hima prescription for Neurontin and inforned
himto start this slowy and increase it over a week’s
period. | have also informed himthat I do not feel |ike

there was any nore | could offer himat this tine. |If he
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continues to have this neuropathic pain, | would recommend
himreturning to his primary care physician.”

The parties stipulated that nedical expenses were paid
until Novenmber 1, 2007. The clainmant testified, however,
that he was suffering fromthe “sane synptons” in his back
“Low back pain, and butt pain, leg pain. Any forward
notion, reaching forward pain.”

Dr. Brad A. Thomas corresponded with a cl ai ns exam ner
on Novenber 23, 2007

This letter is to address the foll ow ng questions
t hat you had.

Question #1 was date of maxi num nedi cal
i nprovenent. | amplacing this date at Novenber
1, 2007.

Question #2 is a two-part question. Part Ais: Is
the neuropathic pain in the right heel related to
the herniated disc? Part Bis: If not, then would
it be considered part of his Wrker’s Conpensation
clain? M response to this question is: At this
time, it is difficult for me to nake a clai mthat
the neuropathic pain is related to the herniated
disc. The last several imaging studies have not
shown any significant disc herniations at L5-S1
that would correlate with a radicul ar synptom down
into his left heel. It is possible that he has
had a herniated disc in the past and, because of
that, he has had sone residual nunbness in his

right heel. |[If this has happened, then the disc
herni ati on has reduced in size wthout surgical
procedure, which certainly cannot happen. It is

nmy personal and professional opinion that at this
time it is difficult for me to determne with any
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certainty whether this neuropathic pain is related
to his herniated disc. | would comrent that if it
is determ ned that the neuropathic pain is not
related, then at that point it certainly would be
reasonable to not consider this part of his
Worker’ s Conpensation claim

Question #3 is: Please give specific work
restrictions and advise if they are permanent in
nature. At this time, | would give himwork
restrictions based on two factors. First of all,
his left foot was in a brace, but also he has
significant nunbness in his right heel. Because
of this, I would put himon no work at this

time until his left foot is out of a brace, which
| am not the treating physician for. |In regards
to the work restrictions for the nunbness in his
right heel, | believe that he should be able to
return to work with this once his left foot is
cleared fromthe treating physician for this.

Question #4 addressed the permanent parti al
i mpai rment rating in accordance with the 4t"
Editi on AMA Guidelines to Permanent | npairnent.
Because of the nunbness, | would give this a
permanent partial inpairnment rating of 5%
The parties stipulated that tenporary total disability
benefits were paid until Decenber 31, 2007.
Dr. Ruth L. Thomas’s inpression on January 9, 2008 was
“Heal ing of the comm nuted cal caneal fractures.”
Dr. Brad A Thonas stated on January 27, 2008, “Are
there any permanent work restrictions for the herniated

disk? At this tinme, | would say the answer to this

guestions (sic) is ‘no. There are not any pernmanent work

restrictions. The only herniated disk that was seen in the
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| ast several imaging studies was done at L2-3. This does
not correlate with the problens he has been having in his
right leg.”

The clai mant agreed at hearing that he was rel eased by
Dr. Ruth L. Thonas, the physician who perforned surgery on
his |l eft heel, on April 16, 2008. Dr. Ruth Thonmas not ed,
“He still has some disconfort, but he feels he can return to
his previous | evel of work. Accordingly, | amdischarging
himfromclinic to return on an as-needed basis, and | am
also releasing himto full work duties with no
restrictions.”

The claimant testified that he returned to work on or
about April 18, 2008, but “I worked about two hours and then
work sent ne hone.”

Dr. P.B. Sinpson, Jr., a neurosurgeon, exam ned the
claimant on May 7, 2008 and noted in part, “This gentl eman
hurt hinself in April 2006 working at a bag mll in
Crossett....He has had back pain....I reviewed an MR done
in Aug 2007. This showed he had a little central disk
bul ging at 2-3, certainly no evidence of anything
significant. | never saw anything surgical on this study.

He mainly conplains of pain in his back. He has burning
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pain in his Rfoot at tinmes.” Dr. Sinpson’s inpression was
“I think basically he has a chronic pain problem...|I am not
going to be able to do anything about this. | have
suggested he try at TENS unit. | have given hima

prescription for that. He can wear it for 1 no, rent it and
see if it helps him | doubt very seriously if anything
surgically could be done to alleviate his synptons.”
Dr. Benjamn J. Walsh, a famly practitioner
corresponded with the clainms exam ner on May 20, 2008:
M. Mke Adans was seen in our office on 5/13/2008
for a return to work physical. His job duties as
rel ayed to ne include heavy lifting, wal king on
concrete and standing for |long periods of tine.

| have taken a history and perfornmed a physi cal
exam and | have reviewed only a portion of his

extensi ve nedical record. It appears he has seen
at | east eight (8) neurosurgeons and neurol ogi sts
in reference to his back injury. | will have to

yield to the opinion of his treating neurosurgeon,
Dr. Brad A. Thonas, regarding work linmitations
concerning his back, as he has done a full work up
over several nonths and | am seeing the patient
for the first time. As you know, Dr. Thonas
stated in his letter 1/27/2008 that the patient
had no permanent work restriction regarding his

back. | found no other disqualifying factors on
his examto prevent his return to work, and as
stated, | amyielding to Dr. Thomas’ s opi ni on

regardi ng his back....
The claimant testified that he returned to a “regul ar
full-duty job” after the release fromDr. WAl sh. The

claimant testified that returned to full-duty work resulted
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in “low back pain, leg pain, butt pain. Al the way to ny
ankle. Couldn’t hardly drive ny truck, couldn’'t stand to
sit, walk, lift. The nore | stood on concrete, the nore |
made. The worse it hurt the next day or that night.”
Judy Rogers, a Fami|ly Nurse Practitioner at Louisiana
Pain Care, exam ned the claimant on July 8, 2008 and gave
the foll ow ng inpression:
1. Low back pain with right lower extremty
radi cul ar type conpl aints.
2. MRl evidence of intervertebral disc disease
and small central disc extrusion of L5-S1
narrow ng the central canal and neurof oram na
associated wth facet degeneration, annul ar
bul ging and fissuring at L4-5, and small disc
protrusion at L2-3 with mld to noderate narrow ng
of the central canal
3. Status post work related injury on 03/27/2006.
Treat ment recommendati ons included increasing the
nmedi cati on dosages and adm ni stering |unbar steroid
injections. The claimant testified that he did not receive
any additional steroid injections.
The record indicates that Dr. Mark J. Malloy, an
i nternal nedicine specialist, took the claimnt off work
begi nni ng August 12, 2008. The clainmant testified that he
did not return to work after August 12, 2008.
Dr. Qureshi exam ned the claimant on Septenber 5, 2008

and gave the follow ng inpression: “1. Lunbar di scogenic
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pain. 2. Lunbar degenerative disc disease. PLAN | have
spoken in length with the patient. At this time | will go
ahead and order a new MRI since the |ast one we have is nore
than six months old. | will refer himto Dr. Shahim who is
one of ny partners and see if he woul d possibly go ahead an
do a fusion on him...He will remain off of work until he
sees Dr. Shahim | will give himabout one nonth off. |
want himto stay off concrete, since that helps him Dr.
Shahimw || take over his care. |If he would like ne to see
hi m back again, I will be nore than glad to see him” Dr.
Qureshi basically took the claimant off work begi nning

Sept enber 5, 2008.

Dr. Malloy corresponded with the respondent-enpl oyer’s

human resources manager on Decenber 17, 2008: “1 have seen
M . Adanms on one occasi on on August 12, 2008. | reviewed
all of his records from nunerous physicians. | have

reviewed their finding (sic) and their recomendati ons.
When | saw him he has (sic) tenderness on the L5S1 mdline
ligament. He al so had spasmon the L3-L5 spinous mnuscles.
He did not give nme a specific episode at work that caused
this particular episode. | thought he m ght benefit froma

pain clinic referral. As far as this visit is concerned,
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this appears to be the standard back pain that is the nost
common synptom for primary care physicians in Anerica.
cannot relate this to any work related injury.”

Dr. Reza Shahim a neurosurgeon, corresponded with the
claimant’ s attorney on Decenber 18, 2008:

| saw M. Adans in consultation with Dr. Qureshi

| did review his MR from August 2007, which
showed an annul ar tear at L4-5. There is also

di scography from 2006 which is positive at L4-5.
The patient gives ne a brief history of having
chronic pain, going back to work injury. He was
rel eased back to work but was unable to work. He
has back, hip and leg pain that is worsening. He
has been wanting to have other treatnent, but

the Worker’s Conp has not authorized a review.
Based on his prior imaging studies and his current
synpt ons of radicul opathy on the right side, |
woul d recommend a repeat MR of the |unbar spine.
He may benefit fromrepeat epidural steroid
injections. | think he has synptons related to

an annul ar tear at L4-5 and these nmay be surgeries
that he may benefit from but he would need to
have new i magi ng studies to better assess that.

| will be glad to re-evaluate himif Wrker’s Conp
aut hori zes that.

An MRl of the claimant’s |unbar spine was done on
February 19, 2009, with the follow ng inpression:

Suspect a renote/chronic protrusion paracentral to
the right at L5-S1. This may contribute to

i npi ngenent of the right S1 nerve root.
Correlation with the clinical assessnent is
essenti al .

ADDENDUM

There is a report froma study perfornmed at
ProScan | magi ng of Arkansas 8/13/2007. According
to this prior report there is no significant
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i nterval change. Annular tears are present at L4-
L5 and L5-S1. Small tear in the annulus at L2-L3.

Dr. Qureshi reported on April 10, 2009:

This is in reference to M ke Adans who has been
seen by ne since August 29, 2006 for |ow back
pain. W have recently seen himin the clinic
again for his conplaints of |ow back pain. | have
done a | unbar di scogram whi ch showed concor dant
pain at the L4-L5 level. He recently had a new
MRl which reveal (sic) chronic protrusion
paracentral to the right at L5-S1 |evel, which may
contribute to inpingenent of the right Sl nerve
root, also present is an annular tear in the
posterior margin of the disc at the L4-L5 |evel.
These findings correspond to his right |eg pain as
it is the right side per the MRI. His pain

radi ates down to his foot. Based on his synptons
and MRl findings, | believe he is a possible

surgi cal candi date and he needs to be foll owed up
by Dr. Reza Shahim W would like for Wirker’s
Conpensation to reconsider his case and have the
patient seen by Dr. Reza Shahim..

Dr. Qureshi’s inpression on April 15, 2009 was “Lunbar
degenerative disc disease. Lunbar strain.” Dr. Quresh
kept the claimant off work.

Dr. Warren D. Long, Jr., a neurol ogical surgeon
performed an | ndependent Medi cal Exam nation and
corresponded with the claimant’s attorney on May 13, 2009:

| MPRESSI ON: After reviewing the latest MR, |
think this gentleman has a defect at L5-S1 on the
right involving the S1 nerve root. He does have
limtation of notion with pain on hyperextension

and flexion but he has no subluxation, he only has
facet hypertrophy.
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RECOMVENDATI ON: I n answering the questions, |
totally agree that Dr. Malloy took himoff of work
and | believe the tine frame off of work is
appropriate. He still remains in his healing
period and | frankly recomrend that he never go
back to the previous job based on his situation

with his back. In other words, | think after
reviewing his job, I do not think that he do (sic)
that job any longer. | think he still remains in

a healing period and | think based on what we

see, he needs to go with the recommendati on of his
treating physicians. | will say that the
fractured cal caneus on the left heel is very
debilitating and this al so causes a problemwth
hi m standing for any length of tinme, along with
his back. Based on the review of all nedical

records and filnms, | definitely think he should
return [to] the neurosurgery group of Shahim and
Qureshi in Little Rock. | definitely think he

needs a di scectony.

A pre-hearing order was filed on May 27, 2009. The
cl ai mant contended, “he remains synptonmatic and in need of
continuing nmedical treatnment. He seeks paynent of nedical
expenses, tenporary total disability benefits from August
12, 2008 to a date yet to be determ ned at a conpensation
rate of $488.00 and tenporary partial disability benefits
from__ to  at a conpensation rate of __ along with
anatomi cal inpairment of 7%to the body as a whole and
attorney’s fees.”

The respondents contended, “all appropriate benefits
have been paid. Furthernore, in the event of an award, the

respondents seek a credit of for an overpaynent and an
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of fset pursuant to Ark. Code Ann. 811-9-411 agai nst benefits
paid by third parties. The respondents also contend that
further nedical treatnent is unreasonabl e, unnecessary and
unrel ated to the conpensable injury. The claimant suffers
froma preexisting condition. The respondents further
contend that the claimant is not entitled to tenporary total
disability benefits as the enployer nade work available to
the claimant after his release.”

The parties agreed to litigate the foll ow ng issues:
“Addi tional nedical treatnent; additional tenporary total
di sability benefits; tenporary partial disability benefits;
anatom cal inpairnment; attorney’ s fees.”

A hearing was held on August 6, 2009. At that tine,
the clai mant contended that he was entitled to tenporary
partial disability benefits fromJune 9, 2008 until August
11, 2008. The claimnt reserved the issues of permanent
anatom cal inpairnment and wage-loss disability.

An admi nistrative law judge filed an opinion on
Novenber 4, 2009. The administrative |aw judge found, in
pertinent part:

2. The claimant has proven by a preponderance of
t he evidence that he remains synptomatic fromthe

conpensable injury and is in need of continuing
medi cal treatnment with Drs. Qureshi and Shahi m
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This treatnent is reasonabl e and necessary in
relation to the conpensable injury...

4. The respondents are directed to pay tenporary
partial disability benefits fromJune 9, 2008, to
August 11, 2008, at a conpensation rate of

$106. 00. The respondents are directed to pay
tenporary total disability benefits from August
12, 2008, to a date yet to be deternmi ned as the
claimant remains in his healing period unable to
work. This award is subject to the respondents’
credit of $7,873.00, and the child support lien.

The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
enpl oyee must prove by a preponderance of the evidence that
he is entitled to additional nedical treatnment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Comm ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
In the present matter, an adm nistrative |aw judge
found that continuing nedical treatnment wwth Dr. Qureshi and

Dr. Shahi m was reasonably necessary in connection with the
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conpensabl e injury. The Full Comm ssion does not affirm
this finding. The clainmant sustained a conpensabl e back
injury on March 27, 2006, and the respondents paid nedi cal
expenses beginning April 3, 2006. Diagnostic testing

begi nning May 1, 2006 has shown abnormalities in the
claimant’ s | unbar spine. The clainmant was provided

nmedi cation, an epidural steroid injection, and physical
therapy. Dr. Akin treated the claimant in August 2006 and
di agnosed | unbar degenerative di sease and | unbar sprain.
Fol l owi ng two functional capacity evaluations, in which the
claimant’ s effort was unreliable, Dr. Akin pronounced

maxi mum nmedi cal inprovenent on March 26, 2007, nearly one
year after the claimant’s conpensabl e | unbar sprain.

On appeal, the claimant contends that the consensus of
medi cal opinion is that he is a candidate for discectony.
Yet the record shows that three exam ning physicians, Dr.
Akin, Dr. Brad Thomas, and Dr. Sinpson, have determ ned that
surgery was not reasonably necessary in connection with the
conpensabl e injury. Dr. Akin opined in March 2007, after
t he second Functional Capacity Evaluation, “I think his
chances of inprovenent with any further surgical

intervention would statistically be very low” Dr. Brad
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Thomas opi ned in Cctober 2007, “He does not have any
evi dence of stenosis that woul d require neurosurgical
intervention.” Dr. Sinpson reported in May 2008, “I doubt
very seriously if anything surgically could be done to
alleviate his synptons.”

It is within the Conm ssion’s province to weigh all of
t he medi cal evidence and to determ ne what is nost credible.
Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S W 2d
151 (1999). 1In the present matter, the Full Conmmi ssion
finds that the opinions of Dr. Akin, Dr. Thomas, and Dr.
Sinpson are entitled to nore evidentiary weight than the
opinions of Dr. Qreshi, Dr. Shahim and Dr. Long. The
clai mant did not denonstrate that a possible discectony
woul d be reasonably necessary in connection with the | unbar
strain he sustained on March 27, 2006. Nor does the
evi dence denonstrate that |unbar discectony would benefit
the clai mant physically or reduce his conplaints of pain.
The Full Comm ssion therefore reverses the admnistrative
| aw judge’s award of continued treatment with Dr. Quresh

and Dr. Shahim
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B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. V.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The healing
peri od ends when the enployee is as far restored as the
per manent character of his injury wll permt. Carroll Gen.
Hosp. v. Green, 54 Ark. App. 102, 923 S.W2d 878 (1996).

The determ nation of when the healing period has ended is a
guestion of fact. 1I1d.

In the present matter, an admi nistrative |aw judge
directed the respondents to pay tenporary partial disability
benefits begi nning June 9, 2008, and to pay tenporary total
di sability benefits begi nning August 12, 2008 and conti nui ng
until a date yet to be determ ned. The admi nistrative |aw
judge found that the claimnt “remains in his healing period
unable to work.” The Full Comm ssion does not affirmthis
finding. The parties stipulated that the clai mant sustai ned
a conpensabl e back injury on March 27, 2006. The cl ai mant
was placed on tenporary |ight duty beginning April 3, 2006.
Dr. WIlbourn reported in June 2006 that the claimant was

able to return to work at light duty. A Functional Capacity
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Eval uation on July 25, 2006 showed that the claimant was
able to performat |east |ight physical work. Dr. WIbourn
returned the claimant to restricted work on August 9, 2006.

Dr. AKkin diagnosed | unbar degenerative di sease and
| umbar sprain on August 29, 2006. Dr. Akin continued the
claimant’s work restrictions. A Functional Capacity
Eval uati on on March 14, 2007 showed that the clai mant was
able to performat l|least |ight physical work. Dr. Akin
pronounced maxi mum nedi cal i nprovenent and returned the
claimant to work on March 26, 2007. Dr. Akin assigned a
per manent inpairnent rating. Nevertheless, Dr. Ronald
WIllians took the claimnt off work on April 24, 2007 and
t he respondents began paying tenporary total disability
benefits.

Dr. Brad Thomas opi ned on Novenber 23, 2007 that the
cl ai mant reached maxi nrum nedi cal i nprovenent as of Novenber
1, 2007. Dr. Thomas assi gned a permanent partial i npairnent
rating. The respondents paid tenporary total disability
benefits until Decenber 31, 2007. Pernmanent inpairnent,
which is usually a nedical condition, is any pernanent
functional or anatomi cal |oss renmaining after the healing

peri od has been reached. Ouachita Marine v. Morrison, 246
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Ark. 882, 440 S.W2d 216 (1969). The Full Conm ssion
attaches significant probative weight to Dr. Thomas’

determ nation that the clai mant reached nmaxi num nedi ca

i mprovenent as of Novenber 1, 2007. The persistence of pain
may not of itself prevent a finding that the healing period
is over, provided that the underlying condition has
stabilized. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,
628 S.W2d 582 (1982). W find that the claimant’s
condition had stabilized no |ater than Novenber 1, 2007 and
that the claimant’s healing period did not extend beyond
Novenber 1, 2007. Tenporary disability benefits cannot be
awarded after a claimant’s healing period has ended. EIlk
Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W2d 661
(1987). The evidence does not show that the claimnt re-
entered a healing period for his conpensable injury at any
tinme after Novenber 1, 2007. W recognize Dr. Long s
statenent in May 2009, to wit: “He still remains in his
heal ing period and | frankly recommend that he never go back
to the previous job based on his situation with his back.”
Dr. Long’s opinion that the claimant remained in a healing
period is not supported by the preponderance of the nedical

evidence and is entitled to no probative weight.
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Additionally, Dr. Long’s assertion that the clainmant shoul d
“never go back to the previous job” is evidence relating to
the reserved issue of whether the claimant is entitled to
permanent partial disability benefits, rather than whether
the claimant is entitled to continuing tenporary total
di sability.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant did not prove he was
entitled to a proposed discectonmy by Dr. Qureshi or Dr.
Shahim The Full Conm ssion finds that the claimnt did not
prove such a procedure was reasonably necessary in
connection with the conpensable injury. W find that the
claimant did not prove he was entitled to additional
tenporary partial or tenporary total disability benefits.
The evi dence denonstrates that the clai mant reached the end
of the healing period for his conpensable injury no |ater
t han Novenber 1, 2007. The Full Comm ssion therefore
reverses the admnistrative |aw judge’s opinion, and the
present claimfor additional benefits is denied and

di sm ssed.
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I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

After ny de novo review of the entire record,
must respectfully dissent fromthe mgjority opinion. | find
that the claimnt proved by a preponderance of the evidence
that he is entitled to a discectony and to additi onal
tenporary disability benefits.

Under Arkansas workers’ conpensation | aw,
enpl oyers nust pronptly provide nedical services which are
reasonably necessary for treatnent of conpensable injuries.
Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005). Wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153

(2003). Injured workers have the burden of proving by a
preponderance of the evidence that nedical treatnment is
reasonably necessary for treatnment of the conpensabl e

injury. Norma Beatty v. Ben Pearson, Inc., Full Conmi ssion

Opinion filed February 17, 1989 (D612291). What constitutes
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reasonabl e and necessary nedical treatnent is a question of

fact for the Conmi ssion. Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W3d 333 (2001). Reasonable and necessary
medi cal services may include those necessary to accurately
di agnose the nature and extent of the conpensable injury; to
reduce or alleviate synptons resulting fromthe conpensabl e
injury; to maintain the | evel of healing achieved; or to
prevent further deterioration of the damage produced by the

conpensable injury. Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W2d 593 (1995). A claimnt does not have
to support a continued need for nedical treatnment with

obj ective findings. Chanber Door Industries, Inc. V.

G aham 59 Ark. App. 224, 956 S.W2d 196 (1997).

The cl ai mant devel oped back pain on March 27, 2006
whil e working for the respondent-enployer. A 2006 MRl scan
showed degenerative changes at L2-3 and L5-S1, and an
annul ar bul ge at L4-5 which was a new finding. The bul ge
was identified as the source of his synptons through a
di scogram and CT scan in 2006 and an MRl in 2009. The
clai mant saw nultiple doctors since 2006.

Dr. Akininitially planned a fusion, but he

changed his mnd after conferring with the nurse case
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manager enpl oyed by the respondent carrier and after the
claimant’s functional capacity evaluation reports showed
that he gave unreliable effort. However, the clai mant was
not given an explanation for Dr. Akin's change of plans.
The claimant testified that the purpose of the FCEs was
never explained to himand that the exam ners did not
expl ain their expectations of him

The cl ai mant continued to seek treatnent for his
unr esol ved back pain, eventually having to finance his
di agnostic treatnment hinself. The claimnt had objective
findings of injury shown in the MR and CT scans as well as
nore than one doctor’s observation of nuscle spasm
t hroughout his treatnent, even in Decenber 2008. The
claimant was released to work without restriction, despite
the continuation of his difficulties, and subsequently he
was restricted fromworking due to those unresol ved
injuries. H's current doctors, Dr. Qureshi and Dr. Shahim
intend further treatnment, including surgery to resolve the
claimant’s pain and allow himto return to work.

The cl aimant’ s nedical records show that he
consi stently conpl ai ned of | ow back pain wi th radicul opat hy

into his right leg. The respondents make nuch of his
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conplaints of left leg pain, but these conplaints are in
regard to the severe left heel fracture the clai mant
suffered. The fact that the claimant at tines conpl ai ned of
left leg or foot pain is explained by this fracture and is
not evidence that the claimant was nalingering.

| find the claimant’s testinony to be credible,
that he continued to experience consistently reported
synptons fromthe date of his injury and that the treatnent
he received did not provide lasting relief.

The claimant credibly testified that the care he
received fromDr. Akin changed drastically fromone visit to
t he next, which was why the clai mant sought a change of
physician. The claimant testified repeatedly that he
remai ned confused during his course of treatnment. The
reports of the FCEs show that the claimnt openly Iimted
his activities to prevent pain or further injury. |
question the validity of such an exam where the clai mant
has an unresol ved injury and uncontrolled pain and is
expected to do the very activities which either caused his
injury or exacerbate his pain, especially without a clear
expl anation of the purpose of the exam and the expectations

of the subject. | also note that Dr. Akin attenpted to
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deci de whether the claimant’s injury was conpensabl e or not,
in his February 28, 2007 note, w thout an adequate
under st andi ng of workers’ conpensation | aw.

The claimant’s notivation and | ack of malingering
is denonstrated by twenty-five years of enploynent with the
respondent - enpl oyer, his return to work after he shattered
his heel, and his willingness to personally finance his
medi cal care with savings and the sal e of assets.

The claimant’s role as a volunteer fire chief does
not negate his testinony or the nedical evidence that he was
totally disabled fromearning wages. The newspaper article
with a picture of the claimnt actually enphasi zes that the
cl ai mant was not able to actively participate but that he
was supervising or observing the activities. 1In the
phot ograph, the claimant is supporting hinself by |eaning on
one leg, elevated on a culvert, and hol ding his |unbar
spine. There is no indication that the clai mant was engaged
in any physical activity, other than standing there for the
time it took to make the photograph. The claimant testified
that he continued to train as a volunteer fireman, but that
he was |limted to the classroom part of the training and not

t he physical part of the training. The respondents’
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wi tness, Mary Tenple, testified that the claimant told her
once he had been in sonme training and was tired or sore, but
she could not state that he meant that he had been
physically active or that he was sore fromthe car ride. |
do not find that the claimant’s activities as a vol unteer
fire fighter negate his testinony or the nedical records
that he had | ow back pain and radiculopathy limting his
ability to work and requiring treatnent.

Consi stent | ow back pain and radi cul opathy into
the right |l eg and the observation of nuscle spasns
t hroughout course of treatnent al so support a continued need
for medical treatnent.

| find that the claimant is a credible wtness
wi th an unresol ved conpensable injury for which Dr. Quresh
and Dr. Shahi m have proposed reasonabl e and necessary
treatment. | find that the treatnent that claimant has
received to date has been reasonabl e and necessary as well.

| also find that the claimant has not left his
heal i ng period since the date of his injury. | would award
tenporary partial disability benefits fromJune 9, 2008 to
August 11, 2008, for the period of tine that the clai mant

was unable to earn wages equal to his pre-injury wage due to
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his conpensable injury. | would award tenporary tota
disability benefits from August 12, 2008 to a date yet to be
determ ned, because the cl ai mant has proved by a
preponderance of the evidence that he is totally
i ncapaci tated from earni ng wages due to his injury.

Lastly | would award an attorney’s fee to the
cl ai mant’ s attorney.

After my de novo review of the entire record,

must respectfully dissent fromthe mgjority opinion. | find
that the claimnt proved by a preponderance of the evidence
that he is entitled to a discectony and to additi onal

tenporary partial and total disability benefits.

PH LI P A HOOD, Conm ssioner



