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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 13, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  On July 6, 2006, the relationship of employee-
employer-carrier existed between the parties.

3.  On July 6, 2006, the claimant earned wages
sufficient to entitle him to weekly compensation
benefits of $455.00 for total disability and
$341.00 for permanent partial disability.
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4.  On July 6, 2006, the claimant sustained a
compensable injury to his back, in the form of a
lumbar strain.

5.  There is no dispute, at present, over the
claimant’s entitlement to temporary total
disability benefits.

6.  There is no dispute over the payment of medical
expenses incurred for the claimant’s lumbar and
radicular symptoms that were incurred through
August 31, 2007.

7.  The claimant has failed to prove by the greater
weight of the credible evidence that any medical
services provided him for his lumbar and radicular
difficulties on and after August 31, 2007,
represent “reasonably necessary medical services”
for his compensable injury of July 6, 2006. 
Specifically, the claimant has failed to prove that
these medical services were necessitated by or
connected with his compensable lumbar injury of
July 6, 2006.

8.  The respondents have controverted the
claimant’s entitlement to any medical expenses
incurred for lumbar or radicular difficulties on
and after August 31, 2007.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 



Yarberro - F804573 3

Therefore we affirm and adopt the January 13, 2009

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          The majority is affirming and adopting an

Administrative Law Judge’s denial of this claim. 

Because I believe the claimant established that he

sustained a compensable injury and is entitled to the

requested medical treatment, I must respectfully dissent

from the decision.  

          The claimant sustained an admittedly

compensable injury to his back on July 6, 2006.  The

injury occurred when the claimant, who was employed as a

sales clerk at the respondent’s hardware store, was

loading some tile into a customer’s car.  He testified

that, while picking the tile up, he felt a “snap” in his
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back followed by severe pain.  The respondent referred

the claimant to a doctor for treatment.  The claimant

received conservative care until the respondent refused

to provide him further medical treatment in September

2007.  The claimant remained employed with the

respondent and is only requesting additional medical

treatment.  

          The majority, in adopting the Administrative

Law Judge’s findings, is concluding the claimant failed

to establish the medical treatment he was seeking was

related to his admittedly compensable injury.  In

explaining the rationale for this result, the

Administrative Law Judge described the claimant’s past

medical history, which includes the receipt of

occasional chiropractic treatments for low back pain. 

The denial is apparently predicated upon a conclusion

that the treatment the claimant is now seeking is

similar to that received prior to the back injury.  In

other words, the claimant’s condition is, according to

the majority, no different than it was prior to the

injury, and the treatment he is receiving is because of

a prior back condition which was not materially changed

by the job-related injury.  In my opinion, this
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conclusion ignores the medical evidence developed

subsequent to the claimant’s job-related accident.

          The claimant clearly suffered from transitory

back pain prior to July 2006.  The claimant testified he

occasionally suffered back pain which sometimes radiated

into his hip and leg.  However, he stated that

chiropractic manipulation would cause the symptoms to

disappear after a few treatments.  The claimant’s

medical records demonstrate he sought this type of

chiropractic treatment several times between 1999 and

January 2006.  The significance of these medical records

is they demonstrate the claimant’s back problems were,

prior to the injury, only temporary, and quickly

responded to conservative medical treatment.  

          However, after his injury, the nature and

severity of his symptoms increased substantially.  In

the claimant’s earlier episodes of back symptoms, he

only suffered from some pain and stiffness.  Following

his injury, the magnitude of the pain was much greater

and of extended duration.  The claimant testified that

his symptoms after the injury substantially interfered

with the performance of his job duties and other

activities, unlike the prior episodes.   Specifically,
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the claimant described an inability to stand for long

periods, severe discomfort when seated for any length of

time, and an impairment in his ability to bend or lift

significant weight.  

          I also note that the claimant’s physician, for

the first time, following his compensable injury,

prescribed him pain medication.  In fact, his symptoms

were severe enough on this occasion that the doctor

directed him to undergo an MRI scan.  These scans were

performed on September 1, 2006 and April 17, 2008.  

          The first of these MRI’s found the claimant to

be suffering from mild degenerative changes at the L4

and L5 levels and mild spondylosis at the L5-S1 level. 

The second MRI found more significant abnormalities,

most notably being disc bulges at L3-L4, L4-L5, and L5-

S1.   Bilateral facet hypertrophy was also found at

those levels.  

          The marked change in the claimant’s spine over

this time period strongly suggests that the injury the

claimant sustained in July 2006 rapidly accelerated the

degenerative changes already going on in the claimant’s

back.  In this regard, I note that the past medical

records which were submitted in this case do not
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demonstrate the claimant’s symptoms were significantly

changing prior to his job-related accident.  Rather,

they tended to come and go, based upon the claimant’s

activity level, with no lasting effects.  However, the

claimant testified, following his compensable injury,

that the symptoms became more severe, lasted longer, and

caused him more difficulties.  My evaluation of the

medical records convinces me the claimant’s back

condition was deteriorating at a very slow rate before

the accident and was causing him only minimal problems. 

However, beginning with this compensable injury, the

severity of his symptoms significantly increased and the

rapidity of his deterioration increased markedly. The

medical records also contain a report from Dr. Thomas

Cheyne, of the River Valley Orthopedic Clinic, dated

April 8, 2008.  In that report, Dr. Cheyne clearly

opines that the claimant’s symptoms and disc protrusions

were caused by his job-related injury in July 2006.  

          While I believe the claimant established the

major cause of his current condition was his job-related

injury, the claimant did not have to meet that standard

to prevail in this claim.  The major cause standards

only apply to the request for permanent disability
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benefits or in cases involving compensability.  In the

present case, compensability has been stipulated to and

the claimant is not presently requesting permanent

disability benefits.  Therefore, the claimant is

entitled to receipt of the requested medical benefits if

he can establish the compensable injury was a factor in

the need for the medical treatment.  See Williams v. L &

W Janitorial , Inc., 85 Ark. App. 1, 145 S. W. 3d 383

(2004).  The medical evidence in this case clearly

establishes that the additional medical treatment sought

by the claimant is related to his compensable injury. 

Specifically, the MRI’s demonstrate a rapid

deterioration in the claimant’s back which could only be

the result of the claimant’s job-related accident, and

the opinion of Dr. Cheyne to the effect the claimant’s

symptoms were related to the claimant’s on the job

accident.

          The majority is simply concluding that,

because the claimant sought occasional chiropractic

adjustments of his back prior to his compensable injury,

any treatment he received after the injury is the result

of his pre-existing condition.  I believe this analysis

is too narrow and does not comport with the medical
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evidence in the record.  I find the claimant has

established his entitlement to additional medical

treatment and, for that reason, I must respectfully

dissent from the majority’s opinion.

______________________________
PHILIP A. HOOD, Commissioner


