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Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Claimant is not represented by counsel, but appears pro se

Respondent represented by HONORABLE GUY A. WADE, Attorney at
Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed, in part,
reversed, in part, and nodified, in part.

OPI Nl ON AND ORDER

Respondent s appeal and cl ai mant cross-appeals from
an opinion of the Adm nistrative Law Judge finding that the
cl ai mant sustained a gradual onset injury to her right knee,
caused by rapid and repetitive notion, for which she is
entitled to nedical and indemity benefits. Based upon our
de novo review of the entire record, w thout giving the
benefit of the doubt to either party, we find that the

claimant has failed to neet her burden of proof. Therefore
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we find that the decision of the Adm nistrative Law Judge
must be reversed and this claimfor benefits denied and
di sm ssed.

Cl ai mant was enpl oyed by respondents as a nedi ca
transcriptionist. Caimnt contends that she devel oped a
gradual onset injury to her right knee fromthe use of a
foot pedal. Wen asked to explain how she used the foot
pedal, the claimant testified:

| had a di ctaphone which played the tape
and we wore a headset. We had a foot
pedal that you nmoved your foot in three
directions, fast forward, play, or

rewi nd. And that was basically it. Wen
| first started working there | was
shocked at the technol ogy, how far
behind Stuttgart was on their

technol ogy. W had really old conputers.
The dictation equi pnent was ol d, but I
i ked the worked, you know, and ny
supervisor told us to hang in there, it
woul d get better. | really liked - -
like I said, | liked the work.

Claimant testified that she did not have a
production standard. When the claimnt first started, she

wor ked for five doctors who saw at a mininumthirty to forty

patients each, every day. C ai mant expl ained that she tried
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to get all the work done in a day, but if she didn’t, there
were no penalties, she would just have to “keep hanmering
away. W kept - - we would get there the next day and just
struggle to keep up...”

Wth regard to the actual novenent of her foot,
the clai mant expl ained that she had to pick up the ball of
her foot to nove between the pedals, she did not have to
actually Iift her Ieg.

The record reveals that the claimant was hired by
respondents in June of 2005. Wen claimnt first began
wor ki ng for respondents she transcri bed nedical records for
five physicians, but that was |ater reduced down to three.
For a period of tine, respondents only had two nedi cal
transcriptionists and the clai mant worked many hours of
overtime to keep up with her work | oad. However, at | east
six nmonths prior to her injury, the respondents hired
anot her transciptionist and all overtinme hours were ceased.
The cl ai mant wor ked ei ght hour days, forty hours a week with
a 30 mnute lunch break. The claimant also took a short

break away fromtypi ng each hour. The claimant testified
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that her work involved “just sitting and typing for |ong
durations, heavy workload.” It was basically “continuous

typing.” Wth regard to the anmount of typing the clai mant
performed, the claimant testified that a transcriptionist
woul d usually have 1,000 to 1,200 lines a day as an aver age,
but that the enployees for respondents were required to type
twi ce that nmuch, since they used a smaller font size.
According to the claimant’s testinony, she began
to have problenms with her right leg four or five nonths
after the third transcriptionist was hired. Since she
t hought her probl em was nuscul ar, she tired using her other
foot to operate the pedal, but that was not easy, nor was it
very hel pful. The cl ai mant descri bed her synptons as “like
pressure was building up in the front part of ny calf....”
On January 17, 2008, clainmant’s pain was so severe that she
sought medi cal treatnment at the emergency room The cl ai nant
expl ai ned that her right knee never actually hurt, it was
just the front of her |ower right leg down into her toes and

the bottom of her foot. C aimant descri bed her injury as

“accumnul ative but not a sudden traumatic” injury.
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Claimant testified that she initially sought
treatnment in the emergency room and was di agnosed with
tendinitis. The medical report fromthis visit is not in the
record. Claimant testified that she felt her pain was too
severe for tendinitis, so she insisted on a referral to an
ort hopaedi c specialist. On January 18, 2008, the clai mant
was exam ned by Dr. Janes W Bryan of Martin, Bowen, and
Hefl ey. The claimant provided Dr. Bryan with the foll ow ng
hi story:

The patient is seen for acute right |eg
pai n that has worsened over the past 4
days. She thinks the aggravating factor
was using the foot pedal on her
start/stop pedal. She conpl ains of |ack
of sensation and subjective weakness
with difficulty raising her foot and she
has al nost tripped from draggi ng her
foot a time or two. This has never
happened before. She deni ed previous
trauma to the area; either repetitive
use, crush, or direct trauma. She denies
fracture or stress fracture. She has no
hi story of nuscle enzyne deficiency or
degenerati ve nuscl e condition.

After exam ning the claimant, Dr. Bryan di agnosed

the claimant with “acute-on-chronic conpartnent syndrone”
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and recomrended a surgical consultation that sane day with
Dr. Jason Stewart. Dr. Stewart exam ned the claimant and
concl uded that her synptons were not consistent with an
acute conpartnment syndrome. He ordered a nerve conduction
study and placed the claimant in a boot wal ker in the
meantime. A nerve conduction study of the |ower extremty
was performed by Dr. Julia M MCoy on January 22, 2008.
This report was interpreted as revealing findings “nost
consistent wwth a right proximal sciatic neuropathy.”
Accordi ngly, pursuant to these findings, the claimnt was
referred to anot her physician to exam ne her back. d ai nant
canme under the care of Dr. Badih Adada with UAVS. Dr. Adada
recorded a history of right leg pain nostly bel ow the knee.
Dr. Adada ruled out the claimant’s pre-existing henpgi onas
as the cause of claimant’s pain and opi ned that the pain was
nost |ikely associated with entrapnment of the superficial
peroneal nerve. Eventually, the claimnt was referred to

Dr. Scott Schlesinger who referred the claimant to

Dr. Reginald Rutherford for electrodi agnostic testing. After

performng the tests, Dr. Rutherford authored a report to
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Dr. Schl esinger dated April 30, 2008, stating that the test
did not disclose any definite abnormaility. After exam ning
the claimant, Dr. Rutherford noted that the clainmant had
normal pedal pul ses, negative straight |eg raising naneuver,
normal muscle bulk and tone in both | ower extremties,
guesti onabl e weakness of the right dorsiflexors on manual
nmuscl e testing that was not corroborated by dynam c testing,
unrestricted heel wal king, and normal and symetri cal
refl exes of knee and ankle jerks. Conclusive sensory | oss
was not denonstrated in either foot, although the clai mant
di d have pal pation sensitivity around the fibular head of
her right leg. Accordingly, Dr. Rutherford ordered an MRl of
the right knee with particular attention to be paid to the
common peroneal nerve.
The MRI of the right knee perforned on May 6,
2008, reveal ed the foll ow ng inpressions:
1. M| d thickening and edema of the

common peroneal nerve adjacent to

t he head/ neck junction of the

fibula with no focal mass in the

vicinity or fracture in the
head/ neck junction of the fibula.
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2. Lateral meniscus tear w thout
di spl aced fragnent.
3. Grade |V chondronal aci a patella and

grade |V chondronal acia in the

| ateral conpartnment. Gade II/111
chondromal acia in the nedial
conpartment .

After reviewing the MRI, Dr. Rutherford authored a
report to Dr. Schlesinger on May 6, 2008, in which he
st at ed:

...MRI study of the right knee speci al

attention common peroneal nerve

denonstrat es enl argenent and signa

change in the conmon peroneal nerve.

This is the basis for her pain. There is

al so evidence for a neniscal tear.

Rel evance of the latter is uncertain..

Wth regard to the claimant’s conmon peroneal
nerve pain, Dr. Rutherford prescribed the claimnt Lyrica
75ng twice a day, and ordered additional blood tests. As for
her neniscal tear, Dr. Rutherford indicated in this letter
that he was going to refer the claimnt back to her
ort hopedi st at Martin, Bowen and Hefl ey; however, he
referred her to Dr. Eric Gordon with Arkansas Specialty

Ot hopaedi cs instead. O aimant canme under Dr. CGordon’s care
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on May 20, 2008. For the first time in the nedical records,
the claimant provided a history of her knee “locking on
January 17, 2008, while working...she was noving the | eg one
time when she felt a sharp pain in the knee. She
subsequently had four or five different |ocking type

epi sodes in the knee.” After taking the claimant’s history,
exam ning the claimant and revi ewi ng her diagnostic fil s,
Dr. Gordon opined that the claimant’s right knee pain and

| ocking are likely due to patellar chondronmal acia, as well
as a lateral neniscus tear. After discussing the treatnent
options with the claimant, the claimnt elected to proceed
wi th arthroscopic surgery. Dr. Gordon further opined that
the claimant’s nunbness and burning in the calf were due to
irritation of her conmon peroneal nerve for which she was
receiving treatnment by Dr. Rutherford. After being seen by
Dr. Gordon on May 20, 2008, the claimant followed up with
Dr. Rutherford. Dr. Rutherford noted that the claimant’s

bl ood tests were unremarkable. The clai mant advi sed

Dr. Rutherford, that Metanx (sic) proved beneficial with

regard to the sensitivity of the common peroneal nerve at
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the fibular head so he continued her on this nmedication. The
cl ai mant was scheduled to follow up with Dr. Rutherford in
two and a hal f nonths.

On May 29, 2008, clainmant underwent a right knee
arthroscopy with partial |ateral neniscectony and abrasion
chondropl asty of the nedial fenoral condyle perfornmed by
Dr. Gordon. Dr. Gordon noted in his operative report that
t he medi al neniscus was intact, but the lateral neniscus had
a conplex tear. Dr. Gordon debrided a | arge unstable
fragnment and resected the torn portion of the |ateral
meni scus. In addition, |oose flaps were renoved fromthe
medi al fenoral condyle due to extensive grade ||
chondr onal aci a.

Wth regard to the cause of clainmant’s condition,
Dr. Gordon stated in his June 9, 2008, office report:

As for the cause of her pathology, it is

difficult to me to say whether this is

actually work related or not. Cbviously,

she used her right lower extremty quite

a bit as a transcriptionist, and the

type of injury she has is likely due to
overuse or twi sting of the knee.
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Cl ai mant asked Dr. Gordon for further information
regardi ng causati on which pronpted himto author a letter to
t he clai mant dated June 23, 2008. In this letter, Dr. Gordon
related the claimant’s history as foll ows:

You were having some pain in your right
knee, as well as sonme locking in the
knee, after a twisting type injury. You
related this as being due to tw sting
your foot back and forth while hitting a
dictation pedal. In addition, you were
havi ng sone pain and burning in the |eg,
al ong the peroneal nerve distribution,
that Dr. Rutherford was follow ng you
for....

In terms of what | think caused the
problem | would start off by saying that
meni scus tears are often caused by a

tw sting type injury, which you had
related to nme at your first clinic
visit. \When people are younger, this
often takes a rather significant injury,
such as while playing sports, but as
peopl e age the neniscus tissue does
becone nore friable and a tear w |l
often occur with a sinple tw sting
injury. This, therefore, may have very
wel | have been cause by the repetitive
tw sting you were doing with your |eg
whi | e doing transcription.

Respondents schedul ed the claimant for an IME with

Dr. Earl Peeples; however, the claimant refused to attend
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t he appointnment. As an alternative, the respondents asked

Dr.

Peeples to review the clainmant’s nedica

records.

In a

report to the nurse case nmanager dated August 18, 2008, Dr.

Peeples recited the clainmant’s extensive nedical

with regard to her right |leg pain. Specifica

not ed:

ly, Dr.

There was initially some concern on the

part of her primary care physician,
Bryon, about the possibility of
conpartnment syndronme due to conpl ai
of pain in the anterior conpartnent
January 2008. However, pronpt

Dr.

nts
in

transferred evaluation by Dr. Stewart,

an orthopedi c surgeon, with | ower
extremty enphasis indicated

specifically, “She did not injury this

| eg” and did not have findings

consi stent wth conpartnent syndrone.

In March 2008 she was seen at an

outpatient clinic and eval uate by Dr.
Badi h Adada. He did not feel that she
had any radicul ar synptons or synptons

related to spinal henangi ona.

Dr. Schl esi nger eval uated and referred
her to Dr. Rutherford, a neurol ogist,

for testing.
Dr. Rutherford perforned his usua

t hor ough history and exam Significant
weakness was not corroborated by dynam c

testing and neurol ogi cal exam was

normal . NCV/ EMG of the |lower extremties
also failed to reveal any neurol ogi ca

abnormality.

treat nent

Peepl es
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MRl study of the knee was done to assess
t he peroneal nerve and indicated sone
evi dence of possible entrapnent.

However, it also indicated evidence of a
nmeni scal abnormality.

She was, therefore, eval uated by

Dr. Gordon, an orthopedi st, who
commented on the patallefenora
abnorality as well as degenerative
changes and the neni scal abnormality.
Hi s surgical descriptionis quite
detail ed and specifically describes a

cl assi c appearance of tri-conpartnental
degenerative change or osteoarthritis.

It is noted that the nedial conpartnment

had Grade |1l chondronul aci a, the
pat el | of enoral conpartnent had G ade ||
tolll and the | ateral fenoral

conpartnent had Grade Il to Il
Associated with this was a “Conpl ex tear
of the lateral neniscus involving the

m ddl e one third. This was a nulitplanar
tear.” (This is the classic description
of a degenerative tear.) Meniscectony
produced sone inprovenent and al
synptonms of the |ower extremty.

In conjunction with the difficulties in
the lower extremty, she was seen during
the sane period of tine in 2008 with
advancing difficulties fromleft thunb
CMC arthritis and elective intervention
for this osteoarthritis was reconmended
by Dr. Jeani ne Anderson

In a letter of June 23, 2008, Dr. Gordon
listed nultiple factors that m ght

possi bly relate her neniscal abnormality
to an injury and nentioned the
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possibility of a twisting injury. He did
not nention the correlation of
triconmpartnental arthritis to a very
hi gh degree with abnornmal nenisci.

After reviewi ng and summari zing the claimnt’s
medi cal records, Dr. Peepl es opined:

Ms. West is involved in an occupation
using a pedal. This does not provide

| oad to the nmeniscus but does provide
some mld repetitive rotation to her
knee. It is clear that she was pre-

di sposed to arthritis genetically having
CMC arthritis requiring surgical
intervention as well as triconpartnenta
osteoarthritis in the formof advanced
chondral changes. It is also clear that
she had neither conpartnment syndrone nor
conduction del ay involving the nerve and
that no treatnment was necessary, despite
the fact that there were sone MR
changes around the peroneal nerve at the
knee. Dr. Gordon wi sely avoi ded
operating on this.

Dr. Stewart was very specific in that
there was no history of injury. | do not
believe that the findings in the knee,
specifically the nmeniscus, were
attributable to injury but rather are
part and parcel of the osteoarthritic
changes that are devel oping in her knee.
This record does not substantiate a
specific injury at work on which to
expl ai n her changes of the |ateral

meni scus. However, there is abundant
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l[iterature including MRl correlation of
a high incidence of neniscal tears which
are essentially always associated with
triconpartnental degenerative changes.

O particular interest is the pattern of
this meniscal abnormality which is

mul ti pl anar and conplex, again fitting a
pattern of gradually acquired
degenerative tear rather than accidental
traumatic tear....

At the hearing the claimant testified that
al t hough she had never injured her right knee prior to this

all eged injury, she did have occasi onal popping in both of

her knees. C ai mant descri bed the popping as foll ows:

...1t just happened occasionally if |

had been |ike squatting, working in a

fl ower bed or something and get up, it

m ght occasionally pop. It wasn't |ike

popping all the tine that | felt |

needed to see the doctor.

Since the claimant asserts that she sustained a
wor k-rel ated gradual onset knee injury, claimnt nust prove
t hat she sustained a gradual onset injury arising out of and
in the course of enploynent, that was caused by rapid

repetitive notion, that the work-related injury is the major
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cause of her disability or need for nedical treatnment, and
t he conpensabl e i njury nust be established by objective
nmedi cal findings. See, |d.

The standard set out in Ml one v. Texar kana Pub.

Schs., 333 Ark. 343, 969 S.W2d 644 (1988), for analyzing
whet her an injury is caused by rapid repetitive notion, is a
two-pronged test: (1) the tasks nust be repetitive, and (2)
the repetitive notion nmust be rapid. As a threshold issue,
the tasks nust be repetitive, or the rapidity elenment is not

reached. Westside Hi gh School v. Patterson, 79 Ark. App.

281, 86 S.W3d 412 (2002). Arguably, even repetitive tasks
and rapid work, standing alone, do not satisfy the
definition; the repetitive tasks nmust be conpleted rapidly.

West side High School, supra. The issue of whether an injury

neets the rapid repetitive notion requirenent wll
ordinarily be a question of fact, not one of |aw. However,
al t hough a question of fact, the Comm ssion nmust apply the
appropriate law to the evidence to reach a concl usion.

West si de Hi gh School, supra; Ml one, supra. The Arkansas

Suprenme Court in Mlone, supra, explained that because the
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| egi sl ature had not established guidelines necessary to the
determi nati on of what constitutes “rapid and repetitive
notion”, that determnation is nade on a case-by-case basis.
In determ ning whether a worker’s injury was the
result of repetitive and rapid notion, the appellate courts
have required sone showi ng of how rapidly the repetitive

actions were perfornmed. See, Hapney v. Rheem Mg. Co., 342

Ark. 11, 26 S.W3d 777 (2000) (Comnm ssion's denial of
benefits reversed where novenents repeated every twenty

seconds); Parker v. Atlantic Research Corp., 87 Ark. App.

145, 189 S. W 3d 449 (2004) (where the Comm ssion found that
appellant's job duties fell within the nmeaning of rapid
repetitive notion, considering the multiple tasks that she
was required to performat high volume and with quick and
fast novenments in a repetitive nature over the course of a
sonetimes ten-to-twelve hour shift, six to seven days a
week, there was substantial evidence to support the

Comm ssion's finding that appellant's job duties required

rapid repetitive notion); Boyd v. Dana Corp., 62 Ark. App.

78, 966 S.W2d 946 (1998) (a series of repetitive notions,
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performed 115 to 120 tines per day separated by periods of
only 1.5 minutes, constituted rapid notion within the

nmeani ng of the statute); H gh Capacity Prods. v. Mdore, 61

Ark. App. 1, 962 S.W2d 831 (1998) (novenents repeated every
fifteen seconds found to be sufficiently "rapid").

I n Boyd, the Court of Appeals conpared the duties
of a worker who repeated a four-step netal fabricating
process approxinmately 100 to 125 tines per shift to the
duties of a delivery nman whose repetitive notions were
separated by intervals of several minutes. In conparing
these two situations, the Court of Appeals in Boyd found
that the netal fabricating process involving 100 to 125
parts per hour was sufficiently rapid and repetitive to
satisfy the requirenments of Act 796 of 1993. In this regard,
t he Court st ated:

...[i]n the instant case, the evidence

is that the appellant’s series of

repetitive notions were perforned 115 to

120 tines per day separated by periods

of only 1.5 mnutes, and we do not think

that this brief interval rises to a

period of “several mnutes or nore” as
stated in Lay. Boyd, Supra, at 83.
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Li kewi se, the Comm ssion has addressed the issue
of rapid and repetitive novenent, as it applies to our

statute. For exanple, in Le v. Superior Industries, Ful

Commi ssion Opinion, February 12, 1999 (C ai m No. E708248),

t he Conmi ssion determned that the clainmant’s position
required rapid and repetitive notion sufficient to satisfy
the Act where the cl ai mant handl ed approximtely 30 tire
rims per hour for 50 or nore hours per week. She processed
approxi mately 300 wheels per shift using essentially the
sane four steps: (1) lifting a wheel rimonto a table, (2)
sanding the wheel with a circular notion, (3) deburring the
wheel with a pneumatic grinder, and (4) lifting the wheel
onto a cart or bin. Wen the plant ran chrone wheels, the
clai mant was al so required to use a four-pound stanper and a
five pound shop hammer to mark each wheel. The tasks were
clearly repetitive. The Commi ssion applied the anal ysis of

the Court of Appeals in Boyd, supra, to determine that the

tasks were perforned rapidly under the Act.
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In contrast to Le, supra, in McDonald v. Tyson

Foods, Inc., Full Comm ssion Opinion, June 3, 1999 (C aim

No. E713336), the claimant failed to satisfy the el ements of
proof for a gradual onset injury. In MDonald, the
cl ai mant’ s physicians opined that her work was conducive to
or was sufficient to account for the claimnt’s clinical
findings. However, this was insufficient to make a finding
that the claimnt had satisfied the rapid repetitive notion
el enment of proof necessary to prove the conpensability of
her claim “d ai mant nust present nore evidence than nedi cal
opi nions linking her condition to her work.” The cl ai mant
had failed to satisfy her burden of proof where there was no
evidence with regard to the rate of speed within which the
claimant perfornmed the tasks of lifting the belts on the
machi ne whi ch she contended was the repetitive task
responsi ble for her injury. On cross-exam nation, the
cl ai mant was asked how long it would take for her to lift
the wire belts for bracing, to which she responded:

It depends on what kind of npbod you are

working in. If you are in a hurry, it’s
going to take anywhere fromten m nutes,
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maybe a little longer, but if you are
just taking your time - | can't tell you
how long it takes, | really can’t.
Because everybody is different and |
haven’t been doing that in so |ong and
all.

In Rodman v. ACX Technol ogi es, Full Comm ssion

Qpinion, July 8, 1999 (d aim No. E804579), the Conm ssion
noted that the Court of Appeals has stated it “nust consider
the positioning of the part of the body as well as the
nunber of novenents the clainmant has to undergo to determ ne

if the novenent is ‘rapid and repetitive' .” See, Patterson

v. Frito-Lay, Inc., 66 Ark. App. 159, 992 S.W2d 130 (1999).

In Rodman, the claimant failed to prove a gradual onset
cervical injury where there was no evidence as to the
position of her neck or cervical spine during the repetitive
tasks she performed with her upper extremties. The

Comm ssion al so found that the claimant had failed to prove
that the repetitive notions of her upper extremties were
performed rapidly under the two-prong test set forth in

Mal one, supra, because the claimant testified that “she had

to be deliberate and careful in perform ng her job
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functions, but that she also tried to performthese
del i berate and careful noves as fast as she could.” The
Comm ssion stated that “this testinmony does not satisfy the
rapid repetitive notion requirenent. There is void fromthe
record any persuasive evidence which woul d establish the
speed at which clai mant perforned her job duties.”

It is axiomatic that in order to prove a
conpensabl e rapid repetitive gradual onset injury sone
evi dence of how fast and how often the particular injured
body part is noved in order to performthe job function nust

be submtted into evidence. In Piper v. Benton County Judge,

Ful | Comm ssion Opinion file COctober 16, 2008 (F706526) the
Ful I Commi ssion found that although the clai mant presented
evi dence that her continuous work duties included stanping
docunents, scanning, mcrofilmng, and filing, she failed to
present evidence that she performed repetitive tasks which

were conpleted rapidly. Likew se, in Sisenpre v. Cooper

Power Systens, Full Comm ssion Opinion filed June 5, 2007

(F512666), the Full Conm ssion found that even when the

claimant’ s physicians opine that an injury nmay be caused by
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overuse or repetitive use, such evidence is not sufficient
to prove that an injury arose out of and in the course of
enpl oyment as the result of rapid repetitive notion.

Finally, and nost persuasively, the Court of Appeals has
hel d that even when a cl ai mant presents proof that her work
activities were repetitive, when the claimant fails to
present any evidence that the work activities were perforned
rapi dly, reasonable mnds cannot find that the injury was

caused by rapid repetitive notion. Holland G oup, Inc. V.

Hughes, 95 Ark. App. 369, 237 S.W3d 120 (2006). In Holl and
G oup the claimant presented credi bl e evidence regarding the
repetitive work she performed with her arnms, all day, every
day; however the record was silent with regard to just how
fast she had to performed these tasks with her arns.

In the present claim the clainmant has presented
credi bl e evidence that she performed repetitive work typing
for respondents which required her to use a pedal to operate
t he di ctaphone. Claimant testified and presented a self-
prepared docunent entitled “Proof of Wrkload” of the anmount

of typing she did every day. This evidence may be persuasive
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with regard to just how nuch typing and upper extremty
nmovenents the clai mant was required to perform everyday.
However, absent fromthe record is any evidence with regard
to just how often the claimnt was required to actually nove
her right leg and knee in order to perform her job duties.
The claimant testified that she had to press the play pedal
to operate the dictaphone, and that the pedals she used nopst
often were “Reverse” and “Play.” However, we are left to
specul ate just how many tines she had to press a pedal in
order to performher job duties. Did she press “Play” once a
m nute, once every two m nutes, once every five mnutes, or
once every five to ten seconds? How often did she have to
rewi nd or fast forward the tape and nove the position of her
foot? Was her machi ne programred to automatically rewind a
few seconds every time she lifted her foot off of “Play” or
did she have to nanually nove her foot to “Rewi nd” every
time she stopped the tape in order to pick back up where she
left off? These are questions that we cannot answer on the

record before us. Accordingly, as in Holland G oup v.

Hughes, supra. reasonable m nds cannot find based upon the
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evi dence before us that the claimant’s work activity to
operate her dictation pedal was perforned rapidly.
Therefore, we are constrained to find that the claimant has
failed to prove by a preponderance of the evidence that she
sustained a rapid repetitive injury to her right knee.
Even, if we were to find that the claimnt’s work
activities were rapid and repetitive, a finding we
specifically cannot reach, we cannot find that the clai mant
has proven by a preponderance of the evidence that her
injury arose out of and in the course of her enploynent. The
claimant testified that her pain was never in her knee, but
in the front of her |ower |eg, below her knee and into her
foot. This testinmony is contrary to the history of a popping
and locking injury in her right knee which she reported to
Dr. Gordon. It is this history upon which Dr. Gordon relied
to opine that the claimant’s condition was possibly rel ated
to her enploynment. We do not find this history of injury of
poppi ng and | ocking to be credi ble. The clai mant never
provided this history to any of her other treating

physi ci ans. More specifically, when she was exam ned by Dr.



West - F800831 - 26-

Stewart just days after initially seeking treatnent, the

cl ai mant unequi vocal |y deni ed the existence of any type of
injury to her right knee or leg. Furthernore, when the

cl ai mant was asked about any previous injury or problens
with her right knee, the claimnt admtted on cross-

exam nation that she had experienced popping in her knees on
occasion prior to the onset of pain in January 2008 which
sent her to the energency room making her history even nore
suspect.

Moreover, Dr. Gordon’s nedical opinion regarding
causation which is based upon this unsubstantiated history
is highly equivocal. Dr. Gordon began his opinion by stating
that “it is difficult for me to say whether this is actually
work related or not.” Dr. Gordon confirns that the
claimant’s injury is “likely due to overuse or tw sting of
the knee” but he failed to state with any conviction that
the claimant’s work as a transcriptionist actually caused
this overuse or twisting of the knee. In his letter to the
claimant Dr. CGordon states that the claimant’s tear “may

very well have been caused by the repetitive tw sting you
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were doing with your leg while doing transcription.”
However, even this causation opinion is equivocal. Medical
opi ni ons addressi ng conpensability nmust be stated within a
reasonabl e degree of nedical certainty. Ark. Code Ann. 811-
9-102(16) (B). Were a nmedical opinion is sufficiently clear
to renmove any reason for the trier of fact to have to guess
at the cause of the injury, that opinion is stated within a

reasonabl e degree of nedical certainty. Huffy Service First

v. Ledbetter, 76 Ark. App. 533, 69 S.W3d 449 (2002), citing

Howel | v. Scroll Technol ogi es, 343 Ark. 297, 35 S.W3d 800

(2001).

Medi cal opinions based upon “coul d”, “may”,
“possi bly”, and “can” lack the definiteness required to
satisfy Ark. Code Ann. 811-9-102(16)(B), which requires that
nmedi cal opinions be stated within a reasonabl e degree of

nmedi cal certainty. Frances v. Gylord Container Corporation,

341 Ark. 527, 20 S.W3d 280 (2000). In Frances, the Arkansas
Suprene Court expressly overruled a prior Court of Appeals
decision to the extent that the Court of Appeals had held

that such indefinite ternms were sufficient to neet the
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requi rements of Ark. Code Ann. 811-9-102(16)(B). The
Arkansas Suprenme Court held that a doctor’s opinion that an
acci dent “coul d” produce a lunbar disc injury was
insufficient to satisfy the standard of within a reasonabl e

degree of nedical certainty. Morreover, in Crudup v. Reqal

Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000), the Arkansas

Suprenme Court held that a nedical opinion based upon the
t heoretical possibility of a causal connection did not neet

the standard of proof. In Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W3d 760 (2001), the Arkansas Suprene
Court held that in order for a nmedical opinion regarding
causation to “pass nuster” such opinion nmust be nore than
specul ation, and go beyond possibilities. Accordingly, after
we review Dr. Gordon’s causation opinions in light of the
statute and interpreting case law, we find that Dr. Gordon
failed to state within a reasonabl e degree of nedica
certainty that the claimant’s knee injury was caused by her
work as a transcriptionist.

Finally, we place greater weight upon the opinion

of Dr. Peeples, a highly respected orthopaedist, in which he
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stated that the claimant’s surgical findings were remarkably
consi stent with degenerative changes, and not a traumatic
injury. Specifically Dr. Peepl es opined:

| do not believe that the findings in

t he knee, specifically the neniscus,
were attributable to injury but rather
are part and parcel of the
osteoarthritic changes that are

devel oping in her knee. This record does
not substantiate a specific injury at
wor k on which to explain her changes of
the | ateral nmeniscus. However, there is
abundant literature including M
correlation of a high incidence of

meni scal tears which are essentially

al ways associated with triconpartnenta
degenerative changes. O particul ar
interest is the pattern of this nenisca
abnormality which is nultiplanar and
conpl ex, again fitting a pattern of
gradual | y acqui red degenerative tear
rather than accidental traumatic
tear....

The Conmi ssion has a duty to translate the

evidence on all the issues before it into findings of fact.

Wl don v. Pierce Bros. Const. Co., 54 Ark. App. 344, 925

S.W2d 179 (1996). Moreover, the Comm ssion has the
authority to resolve conflicting evidence and this extends

to nedical testinmony. Foxx v. Anerican Transp., 54 Ark. App.
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115, 924 S.W2d 814 (1996). The Commi ssion has the duty of
wei ghi ng the nedical evidence as it does any ot her evidence,
and the resolution of any conflicting nedical evidence is a
guestion of fact for the Conm ssion to resol ve. Enerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W3d 848 (2001);

CDI _Contractors MHale, 41 Ark. App. 57, 848 S.W2d 941

(1993); Mdain v. Texaco, Inc., 29 Ark. App. 218, 780

S.W2d 34 (1989).
It is well within the Conm ssion’s province to
wei gh all the nedical evidence and determ ne what is nost

credible. Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W3d 560 (2002). The Conmm ssion is entitled to review the
basis for a doctor’s opinion in deciding the weight and
credibility of the opinion and nedical evidence. 1d. In
addi tion, the Conm ssion has the authority to accept or
reject a nedical opinion and determ ne its medical soundness

and probative force. Green Bay Packaging v. Bartlett, 67

Ark. App. 332, 999 S.W2d 695 (1999). The Conmission’s

resol uti on of the nedi cal evidence has the force and effect

of a jury verdict. Mdain, supra.
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The Conmission is entitled to review the basis for
a doctor’s opinion in deciding the weight of the opinion.
Further, a nedical opinion based solely upon claimnt’s
hi story and own subjective belief that a medical condition
is related to a conpensable injury is not a substitute for

credi bl e evidence. Brewer v. Paragould Housing Authority,

Ful I Comm ssion Opinion, January 22, 1996 (d ai m No.
E417617). The Commi ssion is not bound by a doctor’s opinion
which is based largely on facts related to himby clai mant
where there is no sufficient independent know edge upon

which to corroborate the claimant’s claim Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983).

Mor eover, the Commi ssion need not base a decision on how the
nmedi cal profession may characterize a given condition, but
rather primarily on factors gernane to the purposes of the

Wor kers’ Conpensation Law. Weldon v. Pierce Bros. Constr.,

54 Ark. App. 344, 925 S.W2d 179 (1996). Dr. Peeples’s
causation opinion is not tainted by an unreliable history,
but rather relies upon the objective nmedical findings

reported during surgery. Dr. Gordon, on the other hand, was
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provi ded an unreliable history by the clainmant. W attach
greater wei ght upon the causation opinion of Dr. Peeples who
opined that the claimant’s knee injury did not arise out of
her enpl oynment but was the result of a degenerative
condition. Therefore, we find that the claimnt has fail ed
to prove by a preponderance of the evidence that her knee
injury was causally related to her work activities. See,

Ford v. Chem pulp Process, Inc., 63 Ark. App. 260, 977

S.w2d 5 (1998).

Accordingly, for those reasons stated herein, we
find that this claimfor benefits nmust be denied and
di sm ssed.

T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.
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DISSENTING OPINION

The majority is reversing an Adm nistrative Law
Judge’s award of benefits. In my opinion, the
Adm ni strative Law Judge reached the correct decision in
finding the claimant had established a conpensable injury
and awar di ng her appropriate nedical and disability
benefits. 1In denying this claim the ngjority has
over|l ooked the nature of the enploynent and has chosen to
rely upon the opinions of a doctor who never exam ned or
even saw the claimant and has a well deserved reputation for
partiality. In ny opinion, this decisionis in error and
the Adm nistrative Law Judge’s shoul d have been affirned.
For that reason, | must respectfully dissent fromthe
maj ority’ s Qpinion.

As outlined by the mgjority, the claimant was
enpl oyed as a transcriptionist in the respondent’s hospital.
Her duties required her to spend virtually her entire work
day typing nedical dictation using a foot operated control.
Doing this, required her to continually nove and flex her

foot and leg. The clainmant alleges this near constant
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novenment caused her to develop a knee injury in the form of
a torn |l ateral neniscus.

The initial reason given by the majority for
denying this claimis the claimnt did not establish her job
involved rapid and repetitive notion. 1In this regard, the
majority cites a failure to offer testinony as to how often
the clai mant pressed down on the foot pedal during the
course of her work day. | believe this point is fallacious
in that the claimant testified she was continually pressing
on the pedal during the entire day. That is, in order to
activate the dictation nmachine she was listening to, she had
to press down on the pedal. Qobviously, this required a
constant notion of her foot by either pressing down on the
pedal to play it forward or pushing it to the side to go
back.

The Appellate Courts in assessing the Commi ssion’s
role in making factual determ nations, has often cited the
Conmi ssion’ s uni que position as having experience and
know edge regardi ng industrial and vocational settings. 1In

this regard, this Commssion is very famliar with the type
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of device being used by the claimant. While the scope of
our review is certainty limted to the evidence presented at
t he hearing, we are not forbidden from using our own common
sense or accumrul ated know edge i n nmaki ng these deci sions.
In fact, | believe we are required to make use of our
expertise in the occupational setting. oviously, a
transcriptioni st such as the claimant is going to be using
her foot to mash on a dictation pedal constantly. She is
going to be either holding the pedal down to hear the
dictation, or noving her foot to the side to replay a
passage to listen to again. As any nenber of this

Commi ssion is aware, this type of activity is continuous

t hroughout the tinme any person is transcribing dictation.

In the claimant’s case, this activity consumed her
entire work day. The testinony of the claimnt and the
supervi sory personnel called by the respondent established
the clai mant was expected to arrive at her work place by
8:00 AM and pronptly begin work. She was further expected
to continue transcribing medical dictation throughout her

wor k day. Testinony was al so of fered show ng the enpl oyer
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was short handed for a substantial period of time during the
claimant’ s enpl oynment, and she was forced to work a
consi der abl e amount of overtime. The claimant’s activities
using her right foot to operate the dictation foot pedal
requi red her to nake near continuous novenents of that part
of her body over and over again, for long periods of tinme.
| have no difficulty finding this action was rapid and
repetitive, and I cannot fathomwhy the nmajority failed to
reach this obvious concl usion.

| also believe the novenent of the clainmant’s knee
in performng her job duties is the major cause of her
injury. The claimant testified she was not suffering from
any problens with her knee prior to Septenber 2007. Her
past nedical records bear this out. (In this regard, | note
t he respondent, for reasons not entirely clear, offered into
evi dence numerous nedi cal reports about an unrel ated thunb
ai | ment . Had the cl ai mant suffered from prior knee
problenms, | amcertain the respondent woul d have nmade us

aware of that fact).
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The claimant’ s nedical records establish her knee
probl enms began in association with her job rel ated
activities. As quoted in the majority’s Opinion, the first
ort hopedi ¢ physician the claimant saw for treatnent of her
knee was Dr. James Bryan on January 18, 2008. In his report
of that date, Dr. Bryan noted the claimant’s knee pain had
been worsening, and associated the injury with the use of
the foot pedal at work. Later, the claimant saw Dr. Eric
Gordon, the orthopedi st who operated on her knee to correct
her problem In Dr. CGordon’s office note of June 9, 2008,
he stated the pathology of the claimant’s condition was,
“likely due to overuse or twisting of the knee.” In a later
report dated June 23, 2008, Dr. Gordon further el aborated on
the etiology of the claimant’s problem He began by stating
nmeni scus tears, the type suffered by the claimant, were
often caused by a twisting injury. As he noted, in younger
peopl e, these type of injuries were usually traumatically
i nduced by playing sports or engaging in simlar activities.
But, the doctor explained, as people age, their cartil age

becones nore prone to injuries froma sinple twi sting and he
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concluded the claimant’s condition, “may have very well been
caused by the repetitive twisting you were doing with your
| eg while doing transcription.”

| find Dr. Gordon’s opinion to be persuasive. He
obviously is a talented and capabl e ort hopedi ¢ surgeon who
is experienced in treating the type of injuries suffered by
the claimant. He al so explained his rationale clearly and
based it on both facts and his exam nation of the claimnt.
Further, being the claimant’s treating physician gives hima
uni que perspective on the nature and extent of the
claimant’ s problenms and | believe his opinions regarding the
nature of the claimant’s condition and the pathol ogy of her
injury, is entitled to great weight.

In rejecting Dr. Gordon’s conclusion, the Majority
relies upon the opinion of Dr. Earl Peeples. This
Comm ssion is famliar with Dr. Peeples in that we see his
reports in many of the cases presented to us for
determ nation. In these cases, Dr. Peeples rarely provides
any actual treatnent to injured workers. Rather, his

opi nions are generally sought by the respondents who wi sh to
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devel op sone nedi cal opinion in contradiction of the
claimant’s treating physician. Dr. Peeples is apparently
obliging in this regard in that his opinions al nost
invariably state the claimant’s condition is not associ ated
with their job related injury and that no particul ar
treatment option is available for themto inprove their
condition. In this case, Dr. Peeples did not even see the
claimant. Rather, his evaluation, such as it was, consisted
solely of his review of the claimnt’s nedical records.
G ven the predictable nature of Dr. Peeples’ opinions, and
the fact he did not ever physically touch or mani pul ate the
claimant’ s knee or actually observe the torn cartil age
during the surgery, as Dr. Gordon had the opportunity to do,
| amat a loss as to how his opinion could be given greater
wei ght than that of Dr. Gordon. | believe the majority has
erred in placing any wei ght what soever on Dr. Peeples
opi ni on.

| find the claimnt has established she sustained
an injury to her right knee as a result of the rapid and

repetitive notion performed at her place of enploynent.
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al so believe she has established by a preponderance of the
evidence she is entitled to the tenporary total disability
benefits associated with this injury. These benefits

i ncl ude reasonabl e and necessary nedi cal treatnment provided
to her by her treating physician as well as tenporary

di sability benefits begi nning on or about January 17, 2008,
t he date she began m ssing work through June 23, 2008, when
Dr. CGordon conpleted his treatnment of her. Since the
majority failed to reach that conclusion, | nust

respectfully dissent fromtheir decision.

PH LI P A HOOD, Conm ssioner



