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Deci sion of Adm nistrative Law Judge: Affirnmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeal s from a deci sion of the
Adm ni strative Law Judge fil ed Septenber 11, 2008.

The Adm ni strative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation

Comm ssion has jurisdiction of this

claim

2. The enpl oyer/ enpl oyeel/ carri er

relationship existed at all relevant
times.
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3. The cl aimant sustained a conpensabl e
back injury on February 26, 2007, and

t he respondents accepted and paid for
nmedi cal treatnment through the Gabbie
Medical Cinic and Dr. Norris Knight
associated with this conpensable injury.

4. The respondents accepted and paid
tenporary total disability benefits for
t he conpensabl e back injury in the
amount of $377.00 per week.

5. Pursuant to a Change of Physician
request concerning the conpensabl e back
injury of February 26, 2007, the
claimant’s primary treating physician is
now Dr. Christopher Mcek pursuant to
the Order entered Septenber 18, 2007.

6. The respondents have controverted and
refused to pay for any additional

medi cal treatnment being recommended by
Dr. Mocek followng his initia

eval uati on conducted October 16, 2007.

7. The claimant proved by a
preponderance of the evidence that the
MRl she underwent was reasonably
necessary medical treatnment to eval uate
t he possi ble need for fusion surgery due
to her diagnosed work-rel ated
exacerbation of preexisting
spondyl ol i st hesi s.

8. The claimant has failed to establish
that any of the additional treatnent or
di agnostic testing is reasonably
necessary for treatnent of her
conpensabl e back injury.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
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Adm ni strative Law Judge's decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
concl usions therein, as the decision of the Full Conmm ssion
on appeal .

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. MKI NNEY, Conmm ssi oner

Conmi ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| concur with the majority opinion finding that
the claimant proved by a preponderance of the evidence that
the MRl she underwent was reasonably necessary to eval uate
t he possi ble need for fusion surgery due to her diagnosed

wor k-rel ated exacerbati on of pre-existing spondylolisthesis.
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However, | nust respectfully dissent fromthe nmgjority
opinion finding that the claimant failed to establish that
any of the additional treatnent or diagnostic testing is
reasonably necessary for treatnent of her conpensabl e back
injury.

The majority affirmed and adopted the opinion of
the Adm nistrative Law Judge, which placed great
significance on Dr. Knight's opinion that the clai mant
reached maxi mum nedi cal inprovenent on May 8, 2007. The
opinion credited Dr. Jean’s interpretation of the clainmant’s
MRl results over Dr. Mocek’s interpretation. The finding
was nmade that, since Dr. Mdcek stated that the clai mant
shoul d avoi d surgery and since Dr. Knight placed her at
maxi mum nedi cal i nprovenent w thout surgery, additional
conservative treatnment was not reasonable and necessary.
| nportance was placed on Dr. Mocek’s failure to nention the
claimant’ s spondylolisthesis. | dissent fromthis portion
of the mpjority opinion, as | would award nedi cal benefits
to the claimant in the formof the course of treatnent
recommended by Dr. Mocek.

Under Arkansas workers’ conpensation | aw,

enpl oyers nust pronptly provide nedical services which are
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reasonably necessary for treatnent of conpensable injuries.
Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005). Wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153

(2003). The enpl oyer takes the enpl oyee as she is found,
and circunstances whi ch aggravate preexisting conditions are

conpensable. Nashville Livestock Conmm ssion v. Cox, 302

Ark. 69, 787 S.W 2d 664 (1990). Injured workers have the
burden of proving by a preponderance of the evidence that
nedi cal treatment is reasonably necessary for treatnent of

t he conpensable injury. Norma Beatty v. Ben Pearson, Inc.,

Ful | Comm ssion Opinion filed February 17, 1989 (D612291).
What constitutes reasonabl e and necessary nedi cal treatnent

is a question of fact for the Comm ssion. Wickenhut Corp.

v. Jones, 73 Ark. App. 158, 40 S.W3d 333 (2001).
Reasonabl e and necessary mnedi cal services nmay include those
necessary to accurately diagnose the nature and extent of

t he conpensable injury; to reduce or alleviate synptons
resulting fromthe conpensable injury; to nmaintain the |eve
of healing achieved; or to prevent further deterioration of
t he damage produced by the conpensable injury. Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W2d 593 (1995).

A cl ai mant does not have to support a continued need for
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medi cal treatment with objective findings. Chanber Door

| ndustries, Inc. v. Gaham 59 Ark. App. 224, 956 S. W2d 196

(1997). Further, when the primary injury is shown to have
arisen out of and in the course of enploynment, the enployer
is responsible for any natural consequence that flows from

that injury. WAickenhut, supra. The basic test is whether

there is causal connection between the two episodes. 1d. A
causal connection is established when the conpensabl e injury
is found to be “a factor” in the resulting need for nedical
treatment, even though the conpensable injury is not the
maj or cause of the disability or need for treatnent.

Wllians v. L&WJanitorial, Inc., 85 Ark. App. 1, 145 S. W 3d

383 (2004).

The cl aimant i njured her back on February 26,
2007, while performng heavy lifting during an all-day
i nventory project at work. She was first seen by a
physician’s assistant, Dr. Hebert, in Dr. Gabbie’ s clinic on
February 28, 2007. She was diagnosed with a left sacroiliac
strain. On March 15, 2007, the clainmant saw Dr. Kni ght
whose i npressi on was spondylolisthesis L5 on S1 with
secondary degenerative changes in her |unbar spine, based

upon an Xx-ray. In this case, spondylolisthesis is the
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forward di spl acenment of the fifth [unbar vertebra on the
sacrum produci ng pain by conpression of nerve roots.
DORLAND' S | LLUSTRATED MEDI CAL DicTionaRY 1563 (28'" Ed. 1994). His
treat nent reconmendati ons were conservative, including a
hard surface bed, “Nsaids,” noist heat, physical therapy
w th hot packs, ultrasound, cold |laser and WIIlians
exercises. On April 4, 2007, Dr. Knight discontinued the
Naprosyn as well|l as physical therapy, after two nore
treatnents, and stated that she needed to choose between
living with her synptons with continued conservative care or
spi nal fusion surgery.
On May 8, 2007, Dr. Knight again presented her
with the same choice:
Her options are non-operative treatnment with OIC
Nsai ds, noist heat, hard surface bed, WIIlians
exercises and work within the restrictions inposed

on her versus spine fusion for spondylolysis and
spondyl ol i sthesis. She has not had an MRI. Case

manager thinks she will be denied the spine fusion
because of pre-existing disease, i.e.,
spondyl ol ysi s and spondyl ol i sthesis. Therefore
she will have an MRl on her personal insurance if

she decides to proceed with surgery and referral
to Dr. Buono. She is at MM today. G ven work
release within the limts of a functional capacity
eval uation. She thinks she cannot return to work
in her regular capacity at this |evel.

He went on to note that she did have a traunmmtic

exacerbation of her condition at work. Interestingly, Dr.
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Kni ght placed the clai mant at maxi mum nmedi cal i nprovenent
(“MM”) after recommendi ng conti nued conservative care or
surgery. These recommendations were clearly at odds with
the opinion that the claimant was at MM. The cl ai mant
expl ai ned that when Dr. Knight asked her if she wanted to
schedul e the fusion surgery, she replied that she wanted a
second opinion first. H's response was to tell the case
manager that she was rel eased under her current
restrictions.

The cl ai mant cannot be at maxi mum nedi cal
i mprovenent if she remains in need of active nedical
treatnment, in the formof conservative care or surgery.
Qobvi ously, she has not reached the maxi mum | evel of healing,
if there are treatnent recommendati ons above and beyond pain

managenent. See Arkansas Hi ghway & Transp. Dept. v.

MWIlianms, 846 S.W2d 670, 41 Ark. App. 1 (1993), citing

J.A Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W2d 51 (1990); Mad Butcher. Inc. v. Parker, 4 Ark. App.

124, 628 S.W2d 582 (1982).
Because Dr. Knight hinself recomended a conti nued
course of conservative care or spinal fusion surgery, |

di sregard his opinion that the claimant reached maxi mum
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medi cal inprovenment. Hi s statenent regardi ng nmaxi mum

nmedi cal inprovenment reflects not his medical opinion so nmuch
as his m sapprehension of the law in Arkansas.

The claimant, despite having an admttedly
conpensabl e back injury, was unable to get continued care,
di agnostic or therapeutic, after Dr. Knight's May 8, 2007
visit. She saw her own doctor, Dr. Pappas In June, and he
ordered an MRl which was performed on June 27, 2007. The
radi ol ogi st, Dr. Jean, noted:

Fi ndi ngs: The vertebral bodi es denonstrate norna

signal and alignnent. Moderate osteophyte

formation is present anteriorly at the 03-04

| evel . Moderate dehydration of all the | unbar

di sks i s noted.

L5-S1: No significant disk bul ging or protrusion.
MIld to noderate facette hypertrophy.

L4-L5: A small to noderate central disk protrusion
is present. This only slightly conpresses the
thecal sac. The nerve roots do not appear to be
conpr om sed.

L3-L4: MId diffuse posterior disk bulging is
present which only mnimally conpresses the thecal
sac.

L2-L3: No significant disk bul ging or other
abnormality.

T12-L1: MId posterior disk bulging with no spinal
st enosi s.

| mpr essi on:
1. Mal | central protrusion of the 04-05 disk.
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2. Degenerati ve di sk di sease and facet

art hropat hy.

A handwritten note on the report states “can refer
if wants for ESI/neurosur/or PT.” It appears to be signed
“A” which is the first letter of Dr. Jean’s first nanme. The
aut hor found those choices to be appropriate responses to
the findings in the MRI.

On Cct ober 16, 2007, during his new patient
eval uation, Dr. Mocek reviewed the MRl as well::

MRl | unbar spine on 2-27-07 shows a small central

protrusion of the L4-5 disc. On review of the

films she has a disc protrusion L4-5 and L5, S1 on
the lateral view and a HZ (high intensity zone)
inthe L5,S1 disc. On inmage 14 there is a central

protrusion of L4-5 disc. On image 17 there is a

H Z | eft paracentral L5, S1 disc consistent with

annul ar tear.

The majority gave Dr. Jean’s report nore weight
than Dr. Mocek’s review of the MRI. There is no indication
of Dr. Jean’s qualifications or specialties other than the
fact that he is a radiologist with Christus St. M chael
| magi ng Center. Dr. Mocek’s practice is |limted to spinal
nmedi ci ne and surgery. Both doctors agreed that there was a
smal |l central protrusion of the L4-L5 disc. Their opinions

di verge at L5-S1, where Dr. Jean observed no “significant”

di sc bul gi ng, but where Dr. Mycek observed an annul ar tear.
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The difference is that Dr. Mocek interpreted a “high
intensity zone” to be an indicator of an annul ar tear, where
Dr. Jean did not address the presence of the high intensity
zone at all. This difference is consistent with the fact
that Dr. Mocek specializes in spine care. The high
intensity zone is a sign on an MRl which is diagnostic for

| ow- back pain. The presence of a high intensity zone
correlates significantly with both with the presence of an
annul ar tear and with the reproduction of the patient's
pain. The high intensity zone, in one study, had a positive
predictive value for a severely disrupted, synptomatic disc

of 86% Aprill, C, & Bogduk, N., Hgh intensity zone: A

di agnostic sign of painful |lunbar disc on MR, British

Jour nal of Radiol ogy, 65, 361-369 (1992); See also, M J.
Hancock, C. G Maher, J. Latinmer, M F. Spindler, J. H

McAul ey, M Laslett, and N. Bogduk, Systematic review of

tests to identify the disc, SIJ or facet joint as the source

of |ow back pain., Eur Spine J. 2007 Cctober; 16(10):

1539-1550. Published online 2007 June 14. doi:
10. 1007/ s00586- 007-0391-1. PMII D. PMC2078309
<ht t p: / / ww. pubmedcentral . ni h. gov/ articl erender. fcgi ?t ool =pu

brred&pubmedi d=17566796>.
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In light of the significance of the high intensity
zone and Dr. Mocek’s practice focus on spine care, | find
that his interpretation of the MRl to be a nore thorough and
reliable opinion than Dr. Jean’s opinion.

Dr. Mocek did not nention the prior diagnosis of
spondyl ol i sthesis, a fact which the mgjority found to
underm ne the validity of his opinion. | disagree. First
of all, it does not appear that Dr. Mdcek had the benefit of
all the claimant’s nedical records. There is no nention of
X-ray reports in Dr. Mcek’s report. Spondylolisthesis is
di agnosed and graded on a lateral x-ray. G ade one, which
Dr. Knight assigned to the claimant’s condition, is a
sl i ppage of twenty-five percent or less and is the m | dest

of the grades. Medifocus Health, dassification of Slippage

in Spondyl ol i sthesis,

<htt p://ww. nmedi f ocusheal t h. coml RTO15/ I nt r oduct i on-t o- Spondy
| ol i sthesis _Cl assification-of-Slippage-in-Spondyl olisthesis.
php> (Last updated Dec 25, 2008). Secondly, Dr. Mbcek
focused on the MR, which offered inportant evidence of disc
di sruption at two levels. The claimant’s synptons, which
started on the date of her injury, did not inprove, but

gradual ly worsened to include radiational pain. This is
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consistent with disc bulging and annular tears. Wile the
cl ai mant may have had degenerative changes such as
spondyl ol i sthesis, Dr. Mycek al so uncovered di agnostic

evi dence of an annul ar tear which woul d expl ain her pain.
Dr. Mocek noted that the disc protrusion at L4-L5 and the
annul ar tear at L5-S1 are consistent with a work-rel ated
infjury with load to the spine. | find that Dr. Mycek’'s

di agnosis of the claimant’s condition is of far nore weight
than Dr. Knight’'s or Dr. Jean’s.

Dr. Mocek advocated continued conservative therapy
and stated that “for now,” it was best to avoid surgery. He
outlined a treatnent plan of increasing aggressiveness.
Wth a diagnosis supported by MR evidence, Dr. Mocek
advocated, first, lunbar epidural steroid injections, and
t hen aggressive physical therapy. He also recommended a
daily wal king program If the injections and the therapy
wer e unsuccessful in resolving her pain, Dr. Mcek
recommended a | unbar discogramwith CT scan to identify the
exact disc causing the pain, in order to consider a
per cut aneous di sc procedure. This progressive approach is
reasonabl e and necessary nedi cal treatnent of her

conpensabl e injury. The surgical treatnment proposed by Dr.
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Knight is in fact unreasonabl e, because it was based on very
l[imted x-ray studies which were proven to be insufficient
to identify the extent of the claimant’s condition by the
MRl ordered |ater by Dr. Pappas. Likewise, Dr. Knight's

rel ease of the claimant at maxi nrum nedi cal inprovenent is
irrelevant to the value of Dr. Mcek’ s opinion, because Dr.
Kni ght recommended conti nued conservative care or invasive
surgery and in the sanme visit declared her at MM. She

ei ther needed further treatnment or she was at MM. There is
no roomfor both. Further, Dr. Mcek did not state that the
claimant is not a surgical candidate. He stated that “for

now,” aggressive treatnent was not the preferred choice, a
reasonabl e approach to a problemthat can sonetinmes be
addressed with conservative care.

Dr. Knight's treatnent consisted of limted
physi cal therapy and nedications, |lasting over |ess than one
month. He based his treatnent decisions upon one Xx-ray
series and determ ned approximately three weeks after her
first visit to himthat she needed to decide whether to
continue conservative treatnent and |ive with her pathol ogy

or to have a spine fusion, a very aggressive treatnent. His

treatment of her was unsuccessful and very short-1lived. On
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the other hand, Dr. Mocek’s proposed course of treatnent was
based upon an MRI, a diagnostic tool which reveals what an
Xx-ray cannot. The inport of the fact that Dr. Mdycek had not
seen the claimant nore than once is | essened when one
considers that Dr. Knight had seen the claimant only tw ce
bef ore maki ng his recommendati on that she coul d choose
spinal fusion surgery. Quality is nore inportant in this
case, and Dr. Mocek’s reliance on the MR in his diagnosis
and proposed treatnent plan is nmuch nore reasonable than Dr.
Knight’s reliance on x-rays.

Dr. Mocek has recomended | unbar epidural steroid
i njections and physical therapy, as well as a wal ki ng
program which are reasonabl e conservative treatnment
options. \Wile her prior course of physical therapy was
unsuccessful, both Dr. Knight and the therapist were
operating under a diagnosis which did not address the true
extent of her condition. The conbination of injections and
therapy is a reasonable and necessary first step in
addressing the claimnt’s conpensable injury. Dr. Mocek
al so recommended, if the injections and therapy did not
resol ve her pain, a |unbar di scogramw th post-di scogram CT

in order to pinpoint the exact disc generating her pain, in
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preparation for a possible percutaneous disc procedure. Dr.
Mocek’ s measured plan for conservative treatnent is both
reasonabl e and necessary. The treatnent is necessary,
because the Iimted treatnent the clainmant has received was
unsuccessful, not because she is dooned to a |life of pain,
but because her original treating physician, the
respondent’s doctor, failed to fully and reasonably
investigate and treat her injury.

Even if one considered the claimant’s pain to
arise solely fromdegenerative changes in her spine, which
do not, the conpensable injury she suffered on February 26,
2007 exacerbated her condition such to cause pain where she
had none before the accident. She credibly testified, and
t he nedi cal records support this testinony, that she did not
have | ower back problens or pain prior to that date. This

claimis simlar to the claimin Estridge v. Waste

Managenent, 343 Ark. 276, 33 S.W3d 167(2000). Wile the

cl ai mant does have degenerative probl ens, the nedical
records and the clainmant’s testinmony show that the injury at
wor k on February 26, 2007, either caused or precipitated the
need for treatnent. As in Estridge, “that is clear.”

Estridge, 343 Ark. at 282.
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After my de novo review of the entire record,

concur with the mgjority that the claimant proved by a
preponderance of the evidence that the MR she underwent was
reasonably necessary to eval uate the possible need for
fusion surgery due to her diagnosed work-rel ated
exacerbation of pre-existing spondylolisthesis. However, |
nmust respectfully dissent with the mgjority, as | find that
t he cl ai mant established that additional treatnment and

di agnostic testing is reasonably necessary for treatnent of
her conpensabl e back injury, and I would award her
addi ti onal nedical benefits in the formof the proposed
course of treatnment outlined by Dr. Mdcek in his Cctober 16,
2007 report. This claimwas controverted, and the
claimant’s attorney is entitled to attorney’s fees for his
wor k. For the foregoing reasons, | nust respectfully

di ssent.

PH LI P AL HOOD, Conm ssioner



