BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO.  F706592

JONATHAN SULLI VAN,

EMPLOYEE CLAI MANT
MEDI HOVES,
EMPLOYER RESPONDENT

GUARANTEE | NSURANCE COMPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED FEBRUARY 19, 2009

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDDI E WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by the HONORABLE JOHN DAVI S, Attorney
at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed May 14, 2008. The adm nistrative |aw judge
found that the claimant contracted an occupational disease
during his enploynent. Based on our de novo review of the
entire record, the Full Comm ssion reverses the

adm nistrative |law judge' s opinion. The Full Comm ssion
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finds that the clainmant did not prove he sustained a
conpensabl e occupati onal di sease.
. H STORY
Debbie Arrington testified that she began working for

Medi - Hone, Inc. as a certified nursing assistant in March
2006. The claimant, Jonathan Sullivan, testified that he
began working for the respondent-enpl oyer in about Septenber
2006. Debbie Arrington testified that the respondent-
enpl oyer notified her in April and May 2007 that she was
bei ng exposed to patients with MRSA, that is, “Methicillin
resi stant Staphyl ococcus aureus.” M. Arrington testified
t hat she observed the claimant working with patients who had
MRSA. The claimant testified on direct exam nation:

Q During the period of April and May of 2007

did you work with any patients at Medi Hones who

had been di agnosed w th MRSA?

A Yes, sir.

Q How do you know that they had been di agnosed
with MRSA?

A. Some of them | was told by the nursing staff
that they had them and other people, | was told
by the DON; | was told by sone residents that they
had MRSA.

Q Can you give ne sone idea about the proximty,
the cl oseness, with which you worked with these
patients?
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A You mean contact?

Q Yeah. D d you touch them would you just | ook
at them or what?

A. Very close contact....Sonetines | would change
t heir beds when they woul d use the bat hroom |
woul d transfer them from beds to wheelchairs; |
woul d feed them give them showers, baths, bed

bat hs. Basically, everything that nornmal people
do during the day that they can’'t do for

t hensel ves.

Q Did you always wear personal protection
equi pnment when you handl ed these patients?

A. | wre what was given to nme, which was just a
pair of gloves; that was all | had.

Q Wat about a mask?

A. | was not supplied with a nask.

Q Were you ever coughed on by these peopl e?

A. Wien | took care of the people, a bunch of

t hem have Al zheinmer’s and |’ ve been splt at, 1’'ve
been hit, nunerous nunbers of tines.

The parties stipulated that the enploynment relationship
existed on all relevant dates in May and June 2007. The
claimant testified on direct exam nation:

Q Now, there was sone conversation at the

begi nni ng of this hearing about there being two
claims. Was there an incident at the nursing hone
where you were trying to keep a patient from
falling and you grabbed that patient and thought
that you had sustai ned a hernia?

A.  Yes, sir.
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Q And that was on or about May 31t of ‘07; is
that correct?

A. It was the day before I woke up and found the
abscess on ny stomach.

Q Okay. Tell ne what happened the day after you
had the incident with catching the patient.

A It was really nothing to it. | woke up at
about 11: 30, between 11: 30 and noon, and | rolled
over, and as soon as | rolled over, it hurt -

Q Wuat hurt -

A. - really, really bad. About five inches bel ow
ny belly button, I would say, to the right a
little bit, and it hurt really, really bad, and I
rolled over and | couldn’t figure out what it was
and | | ooked down and there was a huge knot, and I
couldn’t figure out what it was, and | called the
nursing home and | explained to them what was
going on, and | told her that thought that that
was a hernia because when, you know, when
something |i ke this happens, in that area, that’s
the only thing I thought it could have been, was a
hernia or sonmething |like that. So she told ne to
go fill out an incident report - the DON of the
nursing home told ne to fill out an incident

report and go to the energency room

Q So at the tine that you first recognized this
| unp or swollen area or whatever you m ght cal

it, you associated it with the incident with the
patient that you had caught and kept fromfalling?

A. Yes, sir.

The claimant testified on cross-exani nation:

Q You didn’t have any contact with this patient
who you caught with his or her body fluid, did
you?
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A. No, sir.

Q And the site of the infection in your groin
you said, is five inches below the belly button?
I's that correct?

A. | would believe so, yes....It’s just alittle
bit toward the right.

Q And this was an area then, where you’ ve
described, it was fully covered at all tines while
you were at the nursing hone; is that correct?

A, Yes, sir.

Q And it was covered with scrubs that you wore?
A. My underwear and scrubs.

Q Al right. And this patient that you caught,
there was no contact between that patient’s skin
and the skin around the site of the infection that
you got |ater, was there?

A. There was no contact....

The cl ai mant recei ved energency treatnent at St. Edward

Mercy Medi

cal Center on June 2, 2007:

This is a 25-year-old male, who cones to the
energency departnent conpl ai ni ng of | ower

abdom nal pain and a bul ge, which has been getting
nore painful and swelling, and warmto touch over
the last 12 hours. The patient tells nme he is a
CNA and had lifted a very heavy patient on the 1%
of June. He felt sone ml|d abdom nal disconfort,
but did not think anything of it. He went to bed.
He woke up at noontinme on the 2" of June
experiencing significant pain in the | ower abdonen
just inferior to his unbilicus. This pain got

wor se t hroughout the day. He noticed the swelling
got worse throughout the day as well. By the tine
he canme here to the enmergency departnent, the pain
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is focal to the right suprapubic area radiating
through the right groin to the right testicle....

There is tenderness to pal pation and a pal pabl e
mass in the right suprapubic area. This area is
very swol len, tender to pal pation and warmto
touch. Positive overlying erythema as well.... W
are going to check a conplete blood count, basic
nmet abol i ¢ panel, coags, and a CT of the abdonen
and pelvis; and, sign this patient out to Dr.
Anderson at this tine, and final disposition will
be per Dr. Anderson.

The assessnent was “This is a 25-year-old male with

abdoni na

pain, question of a cellulitis

ver sus abscess abdominal wall.”

A CT

of the claimant’s abdonen and pel vis was taken on

June 3, 2007:

The i

overlying

CT ABDOVEN: At the right lung base, there is a
smal | nodul ar density which could possibly relate
to a nodular area of infiltrate. This is seen on
t he highest cut. This measures approximtely 6-7
mllimeter. The liver is unremarkable as is the
spl een. The pancreas and adrenal gl ands are

unr emar kabl e.  Ki dneys have a normal appearance.
No masses or fluid collections noted. No

i nfl ammat ory process detected. The appendix is
unr emar kabl e.

CT PELVIS: There is sone edenm/inflammtion noted
in the region of the subcutaneous area overlying
the right inguinal region of unclear etiology.
Whet her this relates to a contusion or cellulitis
is unclear. No definite hernia is detected.

npression was “1. Soft tissue edema/inflanmation

right inguinal region. Cellulitis? Contusion?
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2. Small nodule right lower |obe. Baseline chest CT is
recommended. This could represent an incidental
noncal ci fi ed granul onma.”

The clainmant testified, “After they did a CAT scan,
they told ne that it was MRSA.”

Dr. Patric Anderson signed the foll ow ng addendum dat ed
June 3, 2007:

The patient is a 25-year-old, who was initially
seen by Dr. Barnett. He had a CT pending. He
asked me to follow up on that. It shows evidence
of a subcu inflammtion, which is consistent with
the exam The patient has abdom nal pain and
tenderness in his right lower quadrant. It is in
the | ocation of an area where he shaves. He has
evidence of a folliculitis with a tender fullness
area as well as a spot that is probably an abscess
in the early stages. He does not have any
fluctuance. It is very indurated and tender, but
| do not think it is ready for an incision and
drainage at this tine. H's CT, as reported above,
shows no evidence of a hernia or other
abnormality. There is a prom nent subcu
inflammatory fat stranding with | ynph nodes
present, but no focal fluid collection.

Dr. Anderson’s diagnosis was “Lower abdom nal wall
abscess....| encouraged himto return in 2-3 days for
recheck, otherw se, warm soaks, Bactrim doxycycline, and
Lorcet. Return if worse.”

The cl ai mant sought energency treatnent on June 4,

2007, conplaining of a tender/swollen area in his right
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groin. An “ldentified cause?” section on the Energency

Physi ci an Record was circled, “no. The cl ai mant under went
an incision and drai nage of abscess. The clinical

i mpressi on was cut aneous abscess, review in two days. The
clai mant was taken off work. A Patient Registration Form
dated June 6, 2007 indicated there was a Staff Alert for “2
MRSA.” The claimant’s condition was noted as being inproved
on June 8, 2007. The claimant’s testinony indicated that he
returned to work on or about June 11, 2007.

The claimant returned to the Medical Center for
treatment on July 9, 2007. Dr. David W Hunton noted on
July 12, 2007, “This is a gentleman who had incision and
dr ai nage of abscess in the enmergency room returns with a
| ar ger abscess now. He has been treated previously and has
been on antibiotics but has stopped. He has a near basebal
sized swelling in the right groin which we will open up
today, obtain new cultures, and treat himat least initially
with parenteral antibiotics.” Dr. Hunton perfornmed an
“I'ncision and drainage, right groin area.” The pre- and
post - operative di agnoses were “Probabl e bursa abscess, right

groin area.”

Dr. Hunton reported on July 12, 2007:
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This is a twenty-five-year-old white nale with
past history of previous | D of a groin abscess
which was nmethicillin resistant Staphyl ococcus
aureus positive. He was treated by Dr. Silver
underwent | D in the emergency room inproved
and has been well for several nmonths. He had
recrudescence of this several days ago with

i ncreasing pain and then finally sone generalized
aches and pains and fever. On physi cal

exam nation, he has a | arge abscess in the right
i nguinal area. He is admitted for | D of this at

this tine.
Dr. Hunton's inpression was “Methicillin resistant
St aphyl ococcus aureus abscess right groin.” Dr. Hunton
reconmended “I D of the sanme, which we will do today and

probably honme on the p.o. antibiotics, Septra, that he was
started on.”

A handwritten note dated July 26, 2007 and attri buted
to Dr. Silver indicated, “Joe Sullivan was eval uated here &
Dxed with a cutaneous abscess caused by MRSA. It is
possi ble that he contracted it fromhis job at the nursing
hone. ”

Dr. Hunton wote to the claimnt’s attorney on August
7, 2007:

| amwiting on behalf of M. Sullivan who | have
recently been treating for a groin abscess with
MRSA infection. Jonathan tells me that he was
enpl oyed as a CNA at the nursing home. During his
period of enploynent at the nursing honme he was

in close contact with two patients with MRSA
There is a good possibility that these
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two are related in terns of causation and
tenporality. Feel free to contact ne here
at the office if additional information is needed
or if I can be of help.
The claimant’s attorney corresponded with Dr. Hunton on
August 14, 2007 and stated in part, “In Wrkers’
Conpensati on cases in Arkansas, specific termnology is
requi red when one is attenpting to prove a causal
rel ati onship between an enpl oyee’s condition and that
enpl oyee’ s enploynent. Attached you will find a Medical
Questionnaire regarding M. Sullivan. If it is your opinion
that there is likely a causal rel ationship between M.
Sullivan’s groin abscess with MRSA infection and his
exposure to the two (2) patients at the nursing hone, |
woul d appreciate it if you would conplete the attached
Medi cal Questionnaire, sign it and returnit to nme....Sinply
opining that there is a possibility of a causal relationship
between M. Sullivan’s condition and his enploynent is not
considered to be a statenent within a reasonabl e degree of
nmedi cal certainty under Arkansas Workers’ Conpensation |aw.”
Dr. Hunton replied to the claimant’s attorney on August
30, 2007:
| amin receipt of your letter of August 14'" with

regards to M. Sullivan’s suit against Medi-Hones
of Fort Smith. | amaware that there were several



Sullivan - F706592 11

patients in that nursing hone with staph infection
and that M. Sullivan indeed had contact with

t hese people. In nmy opinion, it is certainly
possi bl e that the infection he subsequently
devel oped could be related to this. However, | am

not sure that | can answer that with a sinple yes
or no. Guven the location of his infection in
the right groin area, | think there is certainly
an el ement of uncertainty that what he had was
directly related to the situation of the patients.
| woul d be happy to discuss this with you.

Let nme know if | can be of help here. Again, it
is difficult for me to say definitively that the
one definitely caused the other.

A pre-hearing order was filed on Decenber 12, 2007
The cl ai mant contended t hat he devel oped an occupati onal
infection as a result of being exposed to infected patients
whil e he was perform ng enpl oynment services. The clai mant
contended that he was entitled to reasonably necessary
medi cal treatnment and tenporary total disability benefits.
The respondents contended that the claimnt did not contract
an MRSA infection in the course and scope of his enpl oynent
wi th respondent Medi-Home, |nc.
The parties agreed to litigate the foll ow ng issues:
1. \Whether the claimant contracted an
occupational disease or infection in May or June
of 2007.
2. The claimant’s entitlenment to nedical services
and tenporary total disability fromJune 4, 2007
t hrough June 11, 2007 and July 9, 2007 through

August 7, 2007.
3. Attorney’s fee.
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Dr. Hunton signed the followi ng Medical Opinion on
February 6, 2008:

Al t hough there is uncertainty regardi ng whet her
Jonathan Sullivan’s infection was directly caused
by the situation of the patients at Mdi-Honmes of
Fort Smith, it is nmy opinion, within a reasonable
degree of nedical certainty, that working in a
nursing home with patients with staph infection
placed M. Sullivan at a higher risk of
contracting MRSA than nenbers of the general
popul ati on.

A hearing was held on February 12, 2008. The cl ai mant
testified regarding his condition, “It is okay. | have a
scar, but the only problem| have right nowis he said that
he m ght have cut a nerve or sonething and ny right leg is
nunb, on ny thigh, and he said that that’s just something
that takes tinme to heal. So other than that, | don't have
any problens.”

An adm nistrative |aw judge found, anong other things,
that the claimant contracted an occupati onal disease during
his enploynment with the respondents. The adnministrative | aw
j udge awar ded nedi cal treatnment and tenporary tota
disability benefits. The respondents appeal to the Ful
Conmi ssi on.

1. ADJUDI CATI ON

Ark. Code Ann. 811-9-601(Repl. 2002) provides:
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(e)(1) (A “CQccupational disease”, as used in this
chapter, unless the context otherw se requires,
nmeans any di sease that results in disability or
death and arises out of and in the course of the
occupation or enploynment of the enpl oyee or
naturally foll ows or unavoidably results from an
injury as that termis defined in this chapter.
(B) However, a causal connection between the
occupation or enploynment and the occupati onal

di sease nust be established by a preponderance of
t he evi dence.

(2) No conpensation shall be payable for any
contagi ous or infectious di sease unless contracted
in the course of enploynment in or imediate
connection with a hospital or sanitoriumin which
persons suffering fromthat disease are cared for
or treated.

(3) No conpensation shall be payable for any
ordinary disease of life to which the genera
public is exposed...

(g)(1) An enployer shall not be liable for any
conpensation for an occupational disease unless:
(A) The disease is due to the nature of an

enpl oyment in which the hazards of the disease
actually exist and are characteristic thereof and
peculiar to the trade, occupation, process, or
enpl oynment and is actually incurred in his or her
enpl oynent . . ..

Ark. Code Ann. 811-9-603(a)(2)(A) (Repl. 2002) requires
that witten notice of an occupational disease be given
within ninety (90) days after the first distinct
mani festation of the disease; such notice nust be given by
t he enpl oyee or sonmeone on his behal f. Pharmerica v.
Seratt, CA 08-83 (Ark. App. 6-18-2008). The ninety-day
statutory period does not begin to run until the enpl oyee

knows or shoul d reasonably be expected to know that he is
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suffering froman occupational disease. See Quality Service
Railcar v. Williams, 36 Ark. App. 29, 820 S.W2d 278 (1991).
Failure to give notice shall not bar any claimif the

enpl oyer had know edge of the injury; if the enpl oyee had no
knowl edge that the condition or disease arose out of and in
the course of his enploynment; or if the Comm ssion excuses
the failure on the grounds that, for sone satisfactory
reason, the notice could not be given. Ark. Code Ann. 811-
9-701(b) (1) (Repl . 2002).

In the present matter, an adm nistrative |aw judge
found that the claimant contracted an occupational disease
during his enploynment with the respondent. The Ful
Comm ssion finds that the claimnt did not prove by a
preponderance of the evidence that his di sease arose out of
or in the course of his enploynent with the respondents.

The claimant did not prove that he contracted MRSA as a
result of the described incident occurring on or about My
31, 2007. Nor was there any other probative evidence before
t he Comm ssion denonstrating that the claimant contracted an
occupational disease as a result of contact with unspecified

patients at Medi Hones.
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Medi cal opi ni ons addressi ng conpensability rnust be
stated within a reasonabl e degree of nedical certainty.
Ark. Code Ann. 811-9-102(16)(B)(Repl. 2002). Were a
nmedi cal opinion is sufficiently clear to renove any reason
for the trier of fact to have to guess at the cause of the
injury, that opinion is stated within a reasonabl e degree of
nmedi cal certainty. Huffy Service First v. Ledbetter, 76
Ark. App. 533, 69 S.W3d 449 (2002), citing Howell v. Scroll
Tech., 343 Ark. 297, 35 S.W3d 800 (2001). However, expert
opi ni ons based on “could,” “may,” or “possibly” lack the
definiteness required to prove the causal connection.
Frances v. Gaylord Container Corp., 341 Ark. 527, 20 S.W 3d
380 (2000).

In the present matter, Dr. Silver stated on July 26,
2007 that it was “possible” the claimant contacted MRSA from
the claimant’s job at the nursing home. Dr. Hunton wote on
August 7, 2007 that there was “a good possibility” the
clai mant’ s MRSA di agnosis was causally related to contact
with patients. Dr. Hunton opined on August 30, 2007 that it
was “certainly possible” the claimant’s infection was
related to contact with patients. Dr. Hunton al so wote,

however, that “there is certainly an el enent of uncertainty
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that what he had was directly related to the situation of
the patients.” Dr. Hunton opined on February 6, 2008 that,
al t hough the claimant was “at a higher risk of contracting

MRSA t han nmenbers of the general population,” there was
still “uncertainty regardi ng whet her Jonathan Sullivan’s
infection was directly caused by the situation of the
patients at Medi-Homes of Fort Smith[.]”

None of the medical opinions recited in the previous
par agraph were stated within a reasonabl e degree of nedi cal
certainty, and the Full Comm ssion cannot rely on these
opinions to find that the cl ai mant sustai ned a conpensabl e
occupational disease. The only other causation evidence was
the claimant’s uncorroborated testinmony that his condition
was |inked to his enploynent. The Full Comm ssion finds
that neither the clainmant’s testinony nor the uncorroborated
testinmony of Debbie Arrington were sufficient to prove by a
preponder ance of the evidence that the claimant’s diagnosed
di sease arose out of and in the course of the claimant’s
enpl oynent with the respondents. The claimant testified
that he never experienced any skin-to-skin contact with any
of the nursing honme patients, and the claimant testified

t hat he never came into contact with a patient’s bodily
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fluid. Nor was there any probative evidence before the
Comm ssi on denonstrating that the clai mant was exposed to
the MRSA infection through coughing, spitting, or other
simlar contact arising out of his enploynent.

Based on our de novo review of the entire record, the
Ful I Comm ssion finds that the clainmant did not prove by a
preponderance of the evidence that he sustained a
conpensabl e occupational di sease. Because the clainmant did
not prove he sustained a conpensabl e occupational disease
pursuant to Ark. Code Ann. 811-9-601(e)(1)(Repl. 2002), any
respondents’ defenses pursuant to Ark. Code Ann. 8§11-9-
601(e)(2) et seq and any defenses related to notice are
rendered noot. The Full Comm ssion reverses the opinion of
the adm nistrative |aw judge, and this claimis deni ed and
di sm ssed.

IT 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.



