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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KENNETH A. HARPER,
Attorney at Law, Monticello, Arkansas.

Respondent No. 1 represented by the HONORABLE J. CHRI' S
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY W RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned as nodified.

OPI Nl ON AND ORDER

The Arkansas Court of Appeals has again reversed the
Ful |l Comm ssion in the above-styled matter and has remanded
wWith directions. Singleton v. City of Pine Bluff, CAO07-1163
(May 28, 2008). Based on our de novo review of the entire

record, the Full Comm ssion finds that the claimnt proved
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he sustai ned 10% anatonical inpairnment for his conpensable
ankle injury and 10% anat om cal inpairnent for his
conpensabl e head injury. The clainmant proved that he
sust ai ned wage-1loss disability in the amunt of 25%

. H STORY

Jimry Singleton, now age 43, testified that he began
working full-tinme with the McGehee Police Departnent when he
was age 21. M. Singleton subsequently worked for the
Dernmott Police Departnment as a K-9 Sergeant and Police
O ficer and then perforned simlar |aw enforcenent duties
for the Drew County Sheriff’s Departnment. The cl ai mant
testified that he was Chief of Police in McGehee from
Cct ober 1993 until Septenber 1999. The cl ai mant becane a
crimnal investigator in Drew County in January 2000 and
began working for the Pine Bluff Police Departnment in
January 2003.

The parties stipulated that the clainmant sustained a
conpensable injury to the left ankle and head on March 1,
2003. The claimant testified that he was conducting a pat-
down search of an individual, and “he cane around with his
right hand and stuck a pistol in ny stomach....|l couldn’t

pull himover, so at that point | decided to see if | could
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break his wist over nmy knee. Wen | did that, the gun
di scharged....at that point | was knocked unconsci ous by the
ot her individual that was in the truck....l was taken to
Jefferson Regional, and | was in and out of consciousness in
t he anbul ance.”

A CT scan of the claimant’s head was taken on March 1,

2003:

There is mniml soft tissue swelling on the right
side of the head. The calvariumis intact, and no
acute fracture is seen. There is no acute

i ntracerebral henorrhage or subdural henat ona.

The ventricles are normal in caliber for patient’s
age. The 3% & 4'" ventricles are in mdline.

There is no obvious mass effect in either

hem sphere.

| MPRESSI ON:

1) There is mnimal soft tissue swelling on the
right side of the head.

2) No acute calvarial fracture or intracerebra
henorrhage i s denonstrat ed.

An x-ray of the claimant’s | eft ankle was taken on
March 1, 2003:

There are bullet fragnents enbedded in the
posterior aspect of the talus, and there

are small chip fractures of the posterior tal us.

A smal |l bone fragnent at the tip of the latera
mal | eol us i s probably a secondary ossification
center or an old avulsion fracture. There also
appears to be secondary ossification center of the
cuboid. The ankle nortise is intact.
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An MRl scan of the claimant’s brain was taken on March

25, 2003:

Dr.

The ventricul ar systemand cortical sulci are
normal. There is no intracerebral henorrhage. No
abnormal extra-axial fluid or blood collections
are seen. There is no mass or infarct. The
cerebral white matter is normal with no evidence
of white matter shear injury in this patient with
hi story of traunma. The brain stem cerebellum
and crani ocervical junction are normal. On the
post contrast inages there are no abnornal
enhancing |l esions. The orbits and sinuses are
normal. The pituitary is normal.

| MPRESSI ON:
Negative MRl scan of the brain.

Bradl ey S. Boop gave the follow ng inpression after

an El ectroencephal ography procedure on March 26, 2003: “This

is an abnormal EEG due to relatively mnor sharp and sl ow

wave activity seen in the left tenporal leads. This is a

nonspeci fic finding and nmay be associated with an underlying

par oxysma

di sorder.”

An MRl of the claimant’s left foot was taken on Apri

3, 2003:

| MPRESSI ON: Osseous ederma. Posterior tal ofibul ar
ligament is intact. Medial liganment is intact.
The posterior talofibular liganment is intact and
t he cal caneal fibular liganment is not confidently
i dentified.

| MPRESSI ON: No nmmj or tendi nous disruption or
injury.
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Dr. Scott C. Cayconb, an ophthal nol ogi st, consulted
with the clainmant on May 2, 2003: “M. Singleton does appear
to have ocul ar hypertension with possible early gl auconat ous
visual field deficits. The remainder of his exam nation
does appear relatively unremarkable....M. Singleton does
report he continues to have headaches....It is possible that
he has a post-concussi ve headache.”

Dr. Lon Burba saw the clainmant on May 20, 2003:

“[Tlhis is a 38-year-old nal e who presents with the

conpl aint of headaches |ocated in the top of his head
radiating toward the front and at tinmes behind his ears. He
has blurred vision in his |left eye and he has occasi onal

di zziness with nausea and vomting. He will get some neck
pain and he states he has had headaches daily since he was
hit on the head. Wen he closes his eyes, he sees spots.”
Dr. Burba’s inpression was “1. Post-traumatic headaches.”
Dr. Burba's treatnment plan included additional diagnostic
testing.

Dr. Scott M Schl esinger provided a neurosurgica
consul tation on June 10, 2003:

M. Singleton is a 38-year-old male police officer
who was hit in the head and knocked unconsci ous on

March 1, 2003 while working. Since that tinme he
has had headaches, blurred vision, trenmor in his
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right hand, and difficulty sl eeping and
concentrating. He has nultiple other vague

neurol ogi ¢ synptons. He has not been able to work
since then. He has been extensively eval uat ed.

He is on a nunber of nedications. He has a

hi story of depression...

| have read the MRl scan of the brain. This study
is unremarkable. | do not feel that there is any
structural explanation for his headaches.

Qobvi ously, headaches could cone frommultiple
sources i ncluding underlying structural

| esi ons, tension headaches, m grai ne headaches,

cluster headaches, etc. 1In his case, | think he
has post-concussi ve headache and neurol ogi c
synpt ons.

There is nothing to do for himneurosurgically and
not hing to base a permanent partial disability

rating on. | think over the next 4-6 weeks he
shoul d reach maxi mum nedi cal inprovenent from
post-concussive syndronme. | wll defer treatnent

and followng of this patient to Dr. Burba...

Dr. Burba wote an El ectroencephal ogram Report on
Qct ober 2, 2003 and gave the following inpression: “This is
an abnormal EEG characterized by occasional |eft tenporal
sharp activity which nmay reflect an area of cortex
irritation in this region of the brain, but is a non-
specific finding. Conpared to the previous EEG this is not
much changed.”

Dr. Andrew L. Lawton, a Neuro- Qpht hal nol ogy speci ali st,
exam ned the claimant and informed Dr. Burba on Cctober 2,
2003, “I found no organic explanation for the reported

decrease in visionin M. Singleton's left eye. 1In fact,
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when he was dilated, | disassociated his eyes using a 4
di opter base-up prismover his right eye and he read 20/ 25
with his left eye. | believe he has a conversion reaction
related to his left eye. He does have open angl e gl aucoma
managed by Dr. Clayconb that appears unrelated to his
trauma.”
The clai mant began treating with Dr. Barry D. Baskin on
Novenber 10, 2003.
Dr. Jason G Stewart’s inpression follow ng an
exam nation on February 25, 2004 was “Left ankle pain
related to gunshot wound with residual bullet in the ankle.”
Dr. Stewart stated the foll ow ng:
1. | have cautioned hi magai nst excision of this
fragnent stating the obvious risk of neurovascul ar
injury to get this deep in the ankle and creating
a problemthat does not already exist. | think
his burning and pain is such a broad conpl ai nt

that sinply renoving the bullet fragment is not
going to alleviate the disconfort.

2. | have recommended antiinflamratories only.
3. Regarding his work status, | do not think that
he will ever be able to do a job that requires

runni ng, clinbing, carrying or lifting anything.
It nostly needs to be a sedentary job standing no
nore than two hours in an ei ght-hour period.

4. Regarding his recovery, | think that he has
reached maxi mum nedi cal inprovenent at this tineg,
but the AVA @Gui de to Pernanent | npairnent does not
have a rating based on residual bullet fragnent.
He does not have | eg-length discrepancy, girth

di screpancy, or any fractures, fusions or
anputations and therefore, | cannot give
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hima rating at this tine.
5. | will see himon an as-needed basi s.

Dr. Baskin reported on March 25, 2004:

M. Singleton is 1 year out fromhis injury. He
has m|d residual traumatic brain injury type
findings. He has diagnosis of post traumatic
stress disorder. He has residual antalgic gait on
the left due to a gunshot wound in the left foot.
Left foot pain. Again, mld cognitive deficits.
Usi ng the AMA Cuidelines Fourth Edition, Page 142,
Tabl e 2, under nental status inpairnments, M.
Singleton has a mld nental status inpairnment but
he is able to performsatisfactorily npst
activities of daily living. He has an 8%

I npairnent to the whol e person based on nent al
status inpairnment. 1In Table Ill, Page 142,
enotional and behavior inpairnment, M. Singleton
woul d have an inpairnent in the mld category

whi ch woul d gi ve hima 10% whol e person i npairnent
rating. Due to the patient’s post traumatic
headaches, which seemto be mgraine in nature, he
woul d have an 8% whol e person inpairnment rating.
Due to the patient’s bullet wound to the |eft foot
with antalgic gait using Table 13, Page 148 he
woul d have an 8% inpairnment rating to the whole
person. Using the conbined chart on Page 322, M.
Si ngl eton woul d have 30% i npai rnent to the whole
person based on nental status inpairnent,
enotional disturbance, gait disturbance ...

The parties stipulated that the claimant “reached the
end of his healing period and maxi num nedi cal i nprovenent on
March 25, 2004.~

Dr. Baskin noted on May 6, 2004, “I will try to find
sonething for himto do. He is receiving retirenent from

work as well as social security disability. He is stil
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only 39 and has a long |ife ahead of him | hope he can
find something suitable in the enploynent |ine or vol unteer
work. He has worked in | aw enforcenent primarily, and I
think he should stick with that area, if possible.”

The inpression froma Left Lower Extremity Venous
Doppl er U trasound on June 8, 2004 was “No definite |left
| ower extremty venous pathol ogy.”

Dr. Baskin noted “a noderate anobunt of edema in the
left leg” on July 8, 2004. The claimant continued to follow
up with Dr. Baskin.

Dr. W R glesby, a psychiatrist, wote to a
representative of the respondent-carrier on August 5, 2004:

M. Jimy Singleton was seen at Delta Counseling
Associ ates earlier this year and term nated
treatment only after a fewvisits. Hi s diagnoses
wer e Depression and Post Traumatic Stress Di sorder
which are treatable conditions from which

full recovery was expected. Any nental inpairnent
he may have had at the time of his visits here was
considered tenporary. W usually do not give
disability or inpairnment ratings, however, in
reviewing Dr. Baskin’s Clinic Note, | do not agree
wi th his conclusion regarding the percentage

of nmental inpairnment or that M. Singleton was at
a point of maximum i nprovenent.

A pre-hearing order was filed on Decenber 6, 2004. The
cl ai mant cont ended, anong other things, that he was entitled

to an anatom cal inpairnment rating, pernmanent total
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disability, or alternatively wage-loss disability. The
respondent s cont ended, anong other things, that the clai mant
was not entitled to an anatomical inpairment rating or wage-
| oss disability. The parties agreed to litigate the
foll owi ng issues: “extent of anatomical inpairment, if any,
and wage loss, if any.”

A hearing was held on February 11, 2005. The cl ai nant
testified, “I have had a headache every day since March 1s
of 2003.” The claimant testified that his |eft-eye vision
was blurred. The claimant testified that he was unable to
hol d down a regul ar job because of his post-injury physical
condition. The claimant testified on cross-exam nation that
he was receiving Social Security disability and nedi cal -
disability retirenent pay.

An administrative law judge filed an opinion on May 12,
2005. The adm nistrative |aw judge found that the clai mant
was entitled to a 30% whol e- body i npai rnent rati ng and wage-
| oss disability in the amount of 50% The respondents
appealed to the Full Conm ssion. The Full Conm ssion found
that the claimnt was not entitled to any anatom cal
i mpai rment or wage-loss disability, but the Court of Appeals

has reversed and remanded wi th directions.
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1. ADJUDI CATI ON

A.  Anatonical | npairnment

“Permanent inpairnment” has been defined as any
per manent functional or anatom cal |oss remaining after the
heal i ng period has ended. Excelsior Hotel v. Squires, 83
Ark. App. 26, 115 S.W2d 823 (2003), citing Johnson v.
General Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994).
Any determ nation of the existence or extent of physica
i mpai rment shall be supported by objective and neasurabl e
physi cal or nmental findings. Ark. Code Ann. 811-9-
704(c)(1)(B)(Repl. 2002). Ark. Code Ann. 8§11-9-
102(16) (A) (Repl . 2002) provides:
(i) “Objective findings” are those findings which
cannot cone under the voluntary control of the
patient.
(ii) Wen determ ni ng physical or anatom ca
i mpai rment, neither a physician, any other nedica
provider, an administrative |aw judge, the
Workers’ Conpensati on Comm ssion, nor the courts
may consi der conplaints of pain; ..
(B) Medi cal opinions addressing conpensability and
per manent inpairnent nust be stated within a
reasonabl e degree of nedical certainty[.]
Pursuant to Ark. Code Ann. 811-9-521(h)(Repl. 2002) and
Ark. Code Ann. 811-9-522(g)(Repl. 2002), the Comm ssion
shal | adopt an inpairnent rating guide to be used in

assessi ng anatom cal inpairnent. The Conm ssion has
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therefore adopted the GQuides to the Evaluation of Permanent

| npai rnent (4" Ed. 1993) published by the American Medica

Associ ation. See, Workers’ Compensation Laws And Rules,
Rule 099. 34.

The Comm ssion is authorized to deci de which portions
of the nedical evidence to credit and to translate this
nmedi cal evidence into a finding of permanent inpairnent
using the AMA Guides. See, Avaya v. Bryant, 82 Ark. App.
273, 105 S.W3d 811 (2003), citing Polk County v. Jones, T4
Ark. App. 159, 47 S.W3d 904 (2001).

In the present nmatter, the parties stipulated that the
cl ai mant sustained a conpensable injury to his left ankle on
March 1, 2003. The claimant testified that he received a
gunshot wound to the left ankle. An x-ray on March 1, 2003
showed bull et fragments and chip fractures in the clainmant’s
talus bone. The parties stipulated that the clai mant
reached the end of his healing period and achi eved maxi mum
medi cal i nprovenent on March 25, 2004. Dr. Baskin reported
on that date, “Due to the claimant’s bullet wound to the
|l eft foot with antalgic gait using Table 13, Page 148 he
woul d have an 8% inpairnment rating to the whol e person.”

Dr. Baskin's observation of antalgic gait was clearly non-
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obj ective evidence. See Singleton v. City of Pine Bluff, 97
Ark. App. 59, 244 S.W3d 709 (2006). However, we note the
Court’s adnoni shnent in its second renmand:

The Guides are just that: nmere guides to aid

t he Conmi ssion in assessing the degree of a

claimant’s disability as defined by statute

and interpreted by the courts. |If those Guides

do not contain an express nmethod of rating an

injury that is conpensabl e pursuant to Arkansas

| aw, the Conm ssion nust adopt a reasonable

met hod of doi ng so.

The Full Commi ssion is mndful of the Court’s

adnoni shnent and we are acting in good faith to carry out
the Court’s mandate. Although we cannot award the cl ai mant
a rating pursuant to “antalgic gait,” there are objective
nmedi cal findings of record in the instant matter which
support an assessnment of an 10% per manent i npairnment,
including Dr. Stewart’s finding of a “residual bullet in the
ankle.” W also note the March 1, 2003 x-ray show ng

“bull et fragnents enbedded in the posterior aspect of the

talus.” Dorland’'s Tllustrated Medical Dictionary, (27"
ed., 1988) defines “fracture” as “the breaking of a part,
especially a bone,” and “a break or rupture in a bone.” It
is evident in the present matter that the claimant’s tal us
bone is “fractured” by the presence of the enbedded bull et

fragnents, as there is a break or rupture in the tal us bone.
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The Guides at Table 64, p. 3/86 provide a range of

i npai rments for ankle fractures from15%to 25% to the

| oner extremty for a 10°-20° fracture that is extra-
articular with angul ation and a 20%to the |ower extremty
for a fracture that is intra-articular wth displacenent.
Dorland’ s defines “articular” as “of or pertaining to the
joint,” “angul ation” as “deviation froma straight |ine, as
in a badly set bone,” and “di splacenment” as “renoval from
the normal position or place.” The evidence in the present
matter does not indicate that the bullet fragnents have
resulted in any formof “angul ation” or “displacenent.”
Neverthel ess, the fracture caused by the enbedded bull et
fragnments is a permanent objective nedical finding which
merits a physical anatom cal inpairnment rating. Table 64,
p. 3/86 assigns a 15% | ower extremty inpairnent for a 10°-
14° angul ation fracture. Relying on the Guides, therefore,
the Conm ssion can extrapolate a rating of 10%to the | ower
extremty for a fracture caused by enbedded bullet fragnents
W t hout angul ation or displacenment. Pursuant to the Court’s
remand with directions in the present matter, the Ful

Comm ssion therefore finds that the cl ai nant proved he

sust ai ned a permanent anatomical inpairnment to his left
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ankl e of 10%to the |ower extremty below the knee as a
result of his conpensable ankle injury. There are
supporting objective nedical findings of bullet fragnents in
the claimant’s ankle. W find that the March 1, 2003
conpensabl e injury was the nmajor cause of the claimant’s 10%
anatomical inpairment to his ankle.

The parties stipulated that the clainmant sustained a
conpensabl e injury to his head on March 1, 2003. This
injury was a whol e-body, unscheduled injury. The Ful
Comm ssi on cannot award the cl ai mant the 30% whol e- body
rating assessed by Dr. Baskin. The 30%rating assigned by
Dr. Baskin was derived fromconbining multiple ratings for
the claimant’s unschedul ed head injury and schedul ed ankl e
injury. The 30%rating was therefore not valid as an
overall rating for the clainmant’s conpensabl e head injury.
The 30% rating was al so based on pain and ot her subjective
criteria. A CT scan on March 1, 2003 showed soft tissue
swelling on the right side of the claimant’s head. On March
25, 2003, the claimant was di agnosed with conditions
i ncludi ng depression, suicidal ideations, severe headaches,

and short-termnmenory loss. The claimant testified that he
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suffered fromtrenbling, shaking, and trenors follow ng the
conpensabl e injury to his head.

Dr. Boop reported on March 26, 2003 that an EEG
procedure on the claimnt tested abnornmal. Dr. Burba
confirmed on Cctober 2, 2003 that EEG testing on the
cl ai mant was abnormal. Dr. Boop opined that the clai mant
suffered from an underlying paroxysmal disorder. On March
25, 2004, Dr. Baskin assigned a 30% i npairnment rating based
in part upon the claimant’s nmental status (8%, enotional
and behavior status (10%, and headaches (8% . The
Comm ssi on may not consider conplaints of pain when
determining a claimant’s anatom cal inpairment. Ark. Code
Ann. 811-9-102(16)(A)(ii). The Guides at Chapter 15
specifically state that pain is subjective and cannot be
nmeasured objectively. Chapter 15 contains the only
provision in the GQuides for rating headaches. Since the
Comm ssion is statutorily proscribed from consi dering
conpl aints of pain when determ ning a physical or anatom cal
i npai rment, we cannot consider the claimant’s headache
conplaints in assessing a permanent anatom cal inpairnent.

There is also no objective evidence of record | eading

to an assessnment of permanent inpairnment with regard to the
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claimant’ s nental /enoti onal or behavior status. Dr. Baskin
relied on the Guides at Chapter Four, “The Nervous System”
Chapt er Four provides for permanent inpairnment resulting
from di sturbances of nental status and enotional or
behavori al disturbances. Yet the record does not set forth
what criteria Dr. Baskin relied on in analyzing the
claimant. The Court of Appeals has held that

neur opsychol ogi cal testing, standing alone, is insufficient
to establish a conpensable injury. watson v. Tayco, Inc.,
79 Ark. App. 250, 86 S.W3d 18 (2002). Such testing,
however, would at |east indicate whether a patient was
experiencing deficits in neurocognitive and neurobehavori al
functioning. Wile the instant claimant underwent
psychol ogi cal eval uations and was di agnosed w th post-
traumati c stress disorder and adjustnent disorder, there is
no evi dence that the clai mant underwent neuropsychol ogi cal
testing. Wthout such testing, Dr. Baskin relied solely on
subj ective responses fromthe claimant and specul ated with
regard to the degree, if any, of the claimnt’s nental,
enotional, or behavorial disturbance. The Conm ssion is
therefore unable to attach significant weight to the 30%

whol e- body rating assigned by Dr. Baskin



Si ngl eton - F302526 18

The Court has neverthel ess directed the Conm ssion to
adopt a reasonabl e nmet hod of assigning the clainmnt a
permanent rating. Table 5 p. 143 of the Guides provides
for a 0-14% i npairnment of the whole person for a paroxysmnal
di sorder. Pursuant to Table 5, the Full Conm ssion finds
that the claimant proved he sustained a 10% anat om ca
i npai rment for his conpensable head injury. The diagnosis
of paroxysmal disorder was not present before the March 1
2003 conpensabl e injury. The diagnosis of paroxysma
di sorder is supported by two abnornmal EEG di agnoses. W
find that the claimant proved the conpensable injury was the
maj or cause of his 10% anat om cal inpairnment for the
unschedul ed conpensabl e head injury.

B. WAge-Loss

Ark. Code Ann. 811-9-521(Repl. 2002) provides in
perti nent sections:

(a) An enpl oyee who sustains a permanent
conpensabl e injury scheduled in this

section shall receive, in addition to conpensation
for tenporary total and tenporary partial benefits
during the healing period or until the enpl oyee
returns to work, whichever occurs first, weekly
benefits in the anmount of the permanent parti al
disability rate attributable to the injury, for

that period of tine set out in the follow ng
schedul e:
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(g) Any enpl oyee suffering a schedul ed injury
shall not be entitled to permanent parti al
disability benefits in excess of the percentage of
per manent physical inpairnment set forth above
except as otherwi se provided in 811-9-519(b).

Ark. Code Ann. 811-9-519(b) states: “In the absence of
cl ear and convincing proof to the contrary, the |loss of both
hands, both arns, both |egs, both eyes, or of any two (2)

t hereof shall constitute permanent total disability.”

A clai mant who has sustained a scheduled injury but is
| ess than permanently totally disabled is not entitled to
wage-1 oss disability benefits. Fed. Compress & Wholesale v.
Risper, 55 Ark. App. 300, 935 S.W2d 279 (1996).

The instant claimant did not prove he was entitled to
permanent partial disability benefits in excess of the 10%
per manent anatoni cal inpairnment for the schedul ed ankl e
injury. Wth regard to the claimant’ s unschedul ed
conpensabl e head injury, the wage-loss factor is the extent
to which a conpensable injury has affected the claimant’s
ability to earn a livelihood. Emerson Electric v. Gaston,
75 Ark. App. 232, 58 S.W3d 848 (2001). The Comm ssion is
charged with the duty of determ ning wage-loss disability

based upon a consi deration of mnedical evidence and ot her

matters affecting wage-1oss, such as the claimant’s age,
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education, work experience, and other natters reasonably
expected to affect the enployee’s future earning capacity.
Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).

In the present matter, the claimnt began a full-tine
career in |law enforcenent at age 21. The clai mant becane a
patrol man with the Pine Bluff Police Departnment in January
2003. The parties stipulated that the clai mant sustained a
conpensabl e injury to his head on March 1, 2003. The Ful
Comm ssion has found that the conpensable injury was the
maj or cause of a 10% anatom cal inpairment rating. The
cl ai mant has experienced serious enotional and physical
probl ens follow ng the conpensable injury. He suffers from
headaches, blurred vision, trenbling, shaking, irritability,
and anger. Dr. Stewart opined in February 2004 that the
cl ai mant woul d not be able to performa job which required
runni ng, clinmbing, carrying, or lifting. Dr. Stewart opined
that the claimant needed “a sedentary job standing no nore
than two hours in an eight-hour period.” However, Dr.
Baski n opi ned on March 25, 2004, the date of maxi num nedi cal
i nprovenent, that the claimant was “able to perform
satisfactorily nost activities of daily living.” Dr. Baskin

opined in May 2004 that the claimnt was “still only 39 and
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has a long Iife ahead of him | hope he can find sonething
suitable in the enploynent |ine or volunteer work. He has
worked in | aw enforcenment primarily, and | think he should
stick with that area, if possible.”

The claimant is still a young man, now only 43.
Al t hough the cl ai mant may not be able to return to work as a
| aw enforcenent patrolnman, the claimant is able to perform
at | east sedentary work activity. The clai mant however is
drawing at | east two sources of disability and is not
notivated to attenpt to resune a productive life and return
to work. The claimant’s denonstrated | ack of notivation is
an inpedinment to a full assessnent of his | oss of earning
capacity. City of Fayetteville v. Guess, 10 Ark. App. 313,
663 S.W2d 946 (1984). Wen we consider M. Singleton's
young age, education, work experience, and |ack of
notivation to return to work, the Full Comm ssion finds that
the clai mant proved he sustai ned wage-loss disability in the
amount of 25%

As stated earlier, the Full Comm ssion is m ndful of
t he adnoni shnment fromthe Court of Appeals in the present
matter, and we have strived to adjudicate this claim

pursuant to the Court’s holding. Based on our de novo
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review of the entire record, and in accordance with the
remand and directions fromthe Arkansas Court of Appeals,
the Full Comm ssion finds that the clai mant proved he
sust ai ned an 10% anat omi cal inpairnent for the schedul ed
injury to his left ankle. The Full Conmm ssion finds that
the clai mant proved he sustained a 10% anat om cal i npai rnent
for the unschedul ed conpensable injury to his head. The
cl ai mant proved he sustai ned wage-loss disability in the
anount of 25%in excess of the 10% anat om cal inpairnment for
t he unschedul ed conpensable injury to his head. The Ful
Comm ssion therefore affirnms the adm nistrative | aw judge’s
award as nodified. The claimant’s attorney is entitled to
fees for legal services pursuant to Ark. Code Ann. 811-9-
715(Repl . 2002). For prevailing in part on appeal to the
Ful | Comm ssion, the claimant’s attorney is entitled to an
additional fee of five hundred dollars ($500), pursuant to
Ark. Code Ann. §11-9-715(b)(Repl. 2002).

I T IS SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, & dissents, in part.
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CONCURRING & DISSENTING OPINION

| concur in the majority’s finding that the
cl ai mant sustai ned 10% anatom cal inpairnment for his
conpensabl e ankle injury. | also concur in the
majority’s finding that the clai mant sustained 10%
anatom cal inpairnment for his conpensable head injury.
And while | agree that the claimant has sustai ned wage-
| oss disability in the amount of 25% as | find that the
claimant is actually entitled to wage-loss disability in
t he amount of 50% | nust respectfully dissent, in part,
on this issue.

The wage-1o0ss factor is the extent to which a
conpensable injury has affected the claimant’s ability
to earn a livelihood. The Commission is charged with

the duty of determining disability. Cross v. Crawford

County Menorial Hospital, 54 Ark. App. 130, 923 S.W2d

886 (1996). In determ ning wage-loss disability, the
Comm ssion may take into consideration the worker’s age,
education, work experience, nedical evidence, and any
other matters which may reasonably be expected to affect
the worker’s future earning power. Such other matters
are notivation, post-injury incone, credibility,
deneanor, and a multitude of other factors. { ass v.

Edens, 233 Ark. 786, 346 S.W2d 685 (1961); Gty of
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Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W 2d 946

(1984). Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.wW2d 130 (1990).
In support of its limted award of wage-I|oss
disability, the magjority states:

The claimant is still a young man,
now only 43. Although the clai mant
may not be able to return to work as
a | aw enforcenent patrol man, the
claimant is able to perform at | east
sedentary work activity. The

cl ai mant however is drawi ng at | east
two sources of disability and is not
notivated to resunme a productive
life and return to work. The
claimant’ s denonstrated | ack of
notivation is an inpedinment to a
full assessment of his |oss of
earning capacity. Gty of
Fayetteville v. Guess, 10 Ark. App.
313, 663 S.W 2d 946 (1984).

However, the najority’s assertion overl ooks sone very

i nportant evidence. Here, it is apparent is that the
claimant suffers fromdebilitating depression, for which
it appears the respondents have accepted liability. The
evi dence of record indicates that the claimant’s
depression and post-traumatic stress di sorder have
inhibited his ability to return to work, and al so appear
to be conditions which will not resolve. Furthernore,
the claimant suffers fromshort-term nmenory | oss, which

woul d al nost certainly inpede his ability to work.
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Despite the severity of the claimant’s condition, he
attenpted to return to work and was unsuccessful .
Not ably, the claimant did not | eave work. Instead, his
supervisor had to send himhonme. Cearly, returning to
wor k despite having severe limtations would not be the
actions of soneone who is not notivated to return to
work. In fact, it is just the opposite.

For the aforenentioned reasons | nust

respectfully concur, in part, and dissent, in part.

PH LI P A. HOOD, Conmm ssi oner



