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Claimant represented by HONORABLE EDDIE H. WALKER, Attorney
at Law, Fort Smith, Arkansas.

Respondent represented by HONORABLE MELISSA WOOD, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Respondent appeals from a decision of the

Administrative Law Judge filed January 26, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at the
pre-hearing conference conducted on August 6,
2008, and contained in a pre-hearing order filed
August 11, 2008, are hereby accepted as fact.

 2. The Claimant is entitled to a temporary total
disability rate of $108 and a permanent partial
disability rate of $108. 

3. The Claimant is entitled to temporary total
disability from October 29, 2007, until January
31, 2008.
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4. The Claimant has failed a to prove that her

depression was a compensable consequence of her
compensable injuries. 

 
5. In combination with the passive range of motion,

the claimant’s total permanent impairment rating
to the left shoulder is 8 percent to the body as a
whole. 

6. The claimant has suffered a loss in wage earning
capacity as a result of her compensable injury in
an amount equal to 16 percent to the body as a
whole. 

7. The total combined permanent partial disability
benefits when considering the Claimant’s back,
shoulder, and wage loss values is 32 percent to
the body as a whole.

8. The claimant’s attorney in this matter is entitled
to an attorney’s fee in an amount commensurate
with the benefits given herein and the Arkansas
Workers’ Compensation Act.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion affirming and adopting the Administrative Law

Judge’s opinion in this claim.  The parties appealed the

findings that the claimant’s average weekly wage was $162.50

and that the claimant was only entitled to 16% wage loss

disability in addition to her permanent impairment rating. 

I find that the claimant suffered wage loss in the amount of

forty percent (40%) in addition to her permanent impairment

rating, and that her average weekly wage was three hundred

thirty-three dollars and seventy-five cents ($333.75).

Arkansas Workers’ Compensation law provides that

when an injured worker’s disability condition becomes stable
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and no further treatment will improve that condition, the

disability is deemed permanent.  A worker who sustains an

injury to the body as a whole may be entitled to wage-loss

disability in addition to his anatomical loss.  Glass v.

Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  The wage-loss

factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood. 

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).  In order to be entitled to any wage loss disability

in excess of permanent physical impairment, the claimant

must first prove by a preponderance of the evidence that he

sustained permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340

Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64

Ark. App. 141, 987 S.W.2d 278 (1998).  Objective and

measurable physical or mental findings, which are necessary

to support a determination of “physical impairment” or

anatomical disability, are not necessary to support a

determination of wage loss disability.  Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The Commission is charged with the duty of

determining disability.  Cross v. Crawford County Memorial
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Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  In

determining the extent of permanent disability, the

Commission may consider, in addition to the evidence of

permanent anatomical impairment, claimant’s general health,

age, education, work experience, attitude, interest in

rehabilitation, degree of pain, and any other matters

reasonably expected to affect his future earning capacity. 

Ark. Code Ann. Sec. 11-9-522(b)(1); Glass, supra; Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d

276 (1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

For an award of permanent benefits, the

compensable injury must be the major cause of the disability

or impairment.  If the injury combines with a pre-existing

disease or condition, or the aging process, to cause or

prolong the disability, permanent benefits are available

only if the compensable injury is the major cause of the

permanent disability or need for treatment.  Ark. Code Ann.

Sec. 11-9-102(4)(F)(ii).  Major cause is defined as more

than fifty percent (50%) of the cause.  Ark. Code Ann. Sec.

11-9-102(14).
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While a functional capacity evaluation is an often

helpful expert opinion, it is not conclusive evidence of a

claimant’s capacity to work.  Second Injury Fund v. Exxon

Tiger Mart, 70 Ark. App. 101, 15 S.W.3d 345 (2000).  

The claimant in this case was fifty years old at

the time of her hearing, with an eleventh grade education. 

She worked as a waitress, manager and in food preparation,

all in the food service industry.  She also had employment

history as a hotel maid and hotel desk clerk.  She left

restaurant management because she could not “handle” it. 

Her most recent employment, obtained through the vocational

rehabilitation specialist’s assistance, was as a waitress. 

She was terminated from this position, because her physical

limitations prevented her from performing her job duties

satisfactorily.  She had a ten-pound weight lifting

restriction as well as a restriction to limit stooping and

bending.  Both Dr. Blankenship and Dr. Bolyard felt that she

would not be able to return to her work as a waitress due to

her back and left shoulder injuries.  Dr. Blankenship, in

October 2007, stated that he thought her return to work was

“unlikely at best” due to her age and her back and shoulder

injuries.  Her chronic back pain and left shoulder injury
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would limit her ability to obtain work in many manual labor

positions.  The claimant’s need for pain management,

including the use of hydrocodone on a daily basis, likewise

inhibits her ability to perform many jobs.  The vocational

rehabilitation specialist testified that the claimant was

very motivated to return to work.  This testimony refutes

the suggestion of the respondents that her lack of

motivation should prevent an award of wage loss.

I find that the claimant suffered wage loss in the

amount of 40% in addition to the 16% permanent anatomical

impairment rating to the body as a whole, based upon the

above factors.

The majority has found that the claimant’s average

weekly wage was $162.50.  This finding was based upon the

claimant’s testimony that she earned approximately $6.50 per

hour on average.  The record does not support this finding. 

When reviewing the testimony, it is clear that the claimant

was not testifying about her total earnings, but merely her

tips.  She testified that she earned $3.35 in hourly pay,

working 25 hours per week.  She also testified that on

average, she earned $50 per day in tips.  These amounts

total $333.75 per week.   Even the respondents had been
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willing to stipulate to an average weekly wage in the amount

of $286, far more than the $162.50 found by the

Administrative Law Judge.

I find that the claimant’s average weekly wage was

$333.75, and that she suffered wage loss in the amount of

40% in addition to her permanent anatomical impairment

rating.

For the foregoing reasons, I respectfully dissent.

                             
PHILIP A. HOOD, Commissioner


