
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F401810

MITCHELL SAPP, EMPLOYEE CLAIMANT

TYSON SALES & DIST., INC., EMPLOYER RESPONDENT

TYNET CORPORATION, THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED SEPTEMBER 14, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondent represented by HONORABLE E. DIANE GRAHAM,
Attorney at Law, Fort Smith, Arkansas. 

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed March 19, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. Claimant and Respondents were provided
reasonable notice of the motion to dismiss
and of the hearing thereon.

3. Claimant has failed to prosecute his claim.
4. Dismissal of this claim without prejudice is

thus warranted under AWCC R. 0099.13.
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5. Because of the above finding, the issue
surrounding the applicability of Ark. Code
Ann. § 11-9-702(a)(4)(Repl.2002) is moot and
will not be addressed.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

In affirming and adopting the decision of the

Administrative Law Judge we feel compelled to address

claimant’s factual argument as well as the 11-9-702(a)(4)

argument. With regard to the facts asserted by claimant’s

counsel outlining the settlement negotiations and the taking

of claimant’s deposition, we note that these facts were not

in the record before the Administrative Law Judge. Counsel

for claimant intimates in her brief that since she was the

only person familiar with the four year old case that the

hearing date should have been coordinated with her schedule. 
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However, there is no evidence in the record indicating that

the claimant requested a continuance of the hearing prior to

the actual hearing date. The only evidence of record

indicates that the parties were notified of the March 11,

2009, hearing date on February 11, 2009.  In her absence,

counsel for claimant sent another attorney in her stead. 

Thus, the claimant’s rights were represented by an attorney,

although not the claimant’s chief counsel.  The parties

agreed to the compilation of the record from those portions

of the Commission’s file detailing the history of the claim. 

No evidence was submitted detailing the facts now so heavily

relied upon by claimant.  Based upon the record presently

before the Commission, without consideration of the facts

raised by claimant’s counsel outside the record, we find

that the respondents have proven by a preponderance of the

evidence that this claim should be dismissed for lack of

prosecution pursuant to Commission Rule 13.

With regard A.C.A. § 11-9-702(a)(4) we find that

even though the Administrative Law Judge determined that it

was unnecessary to address, we find that this claim may be

properly dismissed.  This section provides:
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If within six (6) months after the
filing of a claim for compensation no
bona fide request for a hearing has been
made with respect to the claim, the
claim, may, upon motion and after
hearing, be dismissed without prejudice
to the refiling of the claim with
limitation periods specified in
subdivisions (a)(1)-(3) of this section.

Counsel for claimant asserts that she requested a

hearing with her initial letter of representation to the

Commission.  This letter dated February 24, 2004, marked as

page 29 of the record states in pertinent part:

Please consider this correspondence a
formal request for hearing sufficient to
meet the statutory requirements
regarding both the initial filing of a
claim and the Claimant’s entitlement to
additional benefits.  However, the
Claimant does not desire an immediate
hearing....(emphasis in original).

Admittedly, claimant did request a hearing in this initial

letter of representation submitted to the Commission;

however, the claimant clearly emphasized that no hearing was

desired at that time.  The only other hearing request ever

made by the claimant in this claim was made after

respondents’ January 9, 2009, Motions to Dismiss.  When

respondents filed a Motion to Dismiss on August 5, 2005,
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claimant responded by filing a response to a standard

Prehearing Questionnaire even though no hearing had been

requested and the claim had not been assigned to an

Administrative Law Judge.  

Arkansas Code Annotated § 11-9-702(a)(4) permits a

claim to be dismissed if no “bona fide” request for a

hearing has been made within six months of the initial

filing of the claim.  While claimant’s attorney requested a

hearing in her initial letter of representation, we cannot

find based upon the record before us that this request was a

bona fide request for a hearing given the fact that this

claim has languished on the Commission’s docket for over

four years.  Even assuming facts not in evidence regarding

the settlement negotiations, the record clearly reflects

that once the respondents withdrew their settlement offer,

no activity was initiated with the Commission by the

claimant to move this claim toward a hearing.  Black’s Law

Dictionary Fifth Edition defines “bona fide” as “in or with

good faith; honestly, openly, and sincerely; without deceit

or fraud.  Truly; actually; without simulation or pretense.

Innocently; in the attitude of trust and confidence; without
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notice of fraud, etc. Real, actual, genuine, and not

feigned.”   While it may be true that no fraud was intended

when the request for a hearing was made, we cannot find that

the request for a hearing in counsel’s February 24, 2004,

correspondence which was immediately followed by the

statement that an immediate hearing was not desired was a

honest, open, real, actual, and sincere request given the

failure to ever follow-up with an actual request for a

hearing.  Therefore, we find that pursuant to A.C.A. § 11-9-

702(a)(4) this claim should be dismissed.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.



Sapp - F401810 -7-

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After a de novo review of the record, I find that

this claim cannot be dismissed under Ark. Code Ann. §11-9-

702(a)(4) and therefore cannot be dismissed pursuant to

Commission Rule 13. The majority cannot ignore statute in

favor of a Commission Rule. Although the majority argues

that the claimant’s hearing request was not “bona fide” the

majority cannot ignore the fact that a hearing was requested

for the specific purpose of triggering the provisions of

Ark. Code Ann. §11-9-702 (a)(4). Therefore, this claim

cannot properly dismissed pursuant to statute. A claim that

cannot be dismissed pursuant to statute cannot be dismissed

pursuant to a Commission Rule. The Commission’s rule-making

authority is granted by the legislature. It is bound to not
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exceed that authority and to pay deference to the

legislative intent regarding dismissals. Rule 13 cannot

increase the burden of proof in regards to dismissals and

decrease the standard required in order to dismiss a claim.

To do so clearly exceeds the Commission’s authority. This

claim cannot be dismissed pursuant to Ark. Code Ann. §11-9-

702 (a)(4) and, therefore, cannot be dismissed pursuant to

Commission Rule 13.

                                   

PHILIP A. HOOD, Commissioner


