
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F510527

RHONDA ROSSMAN, EMPLOYEE CLAIMANT

ST. BERNARD’S MEDICAL CENTER, EMPLOYER RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES, TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

ORDER FILED MARCH 13, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Helena-West Helena, Arkansas. 

Respondent No. 1 represented by HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas. 

Respondent No. 2 represented by HONORABLE ROBERT L. RODDEY,
Attorney at Law, Little Rock, Arkansas. 

ORDER

This claim is presently before the Commission on

Respondent No. 1's Motion to Expand the Record, or

alternatively to Remand to the Administrative Law Judge for

the Taking of Additional Evidence. After consideration of

respondent no. 1's motion, claimant’s and respondent no. 2's

responses, as well as all other matters properly before the

Commission, we find that respondent no. 1's motion must be

granted in part, and denied in part.
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A hearing was held on the issue of additional

temporary total disability benefits on August 22, 2008. In

an opinion issued November 17, 2008, the Administrative Law

Judge found that the claimant proved by a preponderance of

the evidence that she remained within her healing period and

totally incapacitated from earning wages from January 3,

2007, and continuing through a date yet to be determined.

Respondent No. 1 filed a timely notice of appeal. 

Respondent no. 1 has filed the present motion

seeking to admit additional evidence into the record.

Specifically, respondents seek to admit a medical report

from claimant’s treating physician, Dr. Moacir Schnapp dated

November 6, 2008, which states:

Ms. Rossman returns accompanied by her
husband and her case manager. It came to
our attention that she continues to get
narcotics from Dr. Noel to a tune of 120
Percocets a month. When confronted with
the information, the patient denied it
and we went back to the pharmacist who
confirmed the several prescriptions for
narcotics; we called Dr. Noel’s nurse
who confirmed that the patient requested
the narcotics since she could not travel
back to Memphis to see Dr. Schnapp,
according to them. Clearly this is a
breach of our agreement and definitely a
major sign of medication misuse or
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abuse. The patient denied vehemently any
misuse of medication even after
confronted with that and her husband
became very upset with us.

I offered the patient referral to
LakeSide for detoxification, if she so
desires but she declined. I also told
her that I would be willing to change my
opinion if she could bring me a document
showing that the information we have is
erroneous.

If she has been untruthful to us
regarding the medications, I would have
to question just about everything that
she has told us so far during the
treatment. 

In addition, respondents no. 1 seek to admit a Medical

Expense Summary report for pharmacy orders placed at Wal-

Mart for the claimant between August 1, 2007 and

November 10, 2008, as well as a surveillance DVD of the

claimant’s activities in November and December of 2008. 

Arkansas Code Annotated § 11-9-705(c)(1) (Repl.

2002) provides that all evidence must be submitted at the

initial hearing on the claim. In order to submit new

evidence, the moving party must show that the newly

discovered evidence is (1) relevant; (2) is not cumulative;

(3) will change the result; and that (4) the party seeking
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to introduce the evidence was diligent. Mason v. Lauck, 232

Ark. 891, 340 S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).

The Commission has broad discretion with reference

to admission of evidence and our decision will not be

reversed absent a showing of abuse of that discretion. Clark

v. Peabody Testing Service, 265 Ark. 489, 579 S.W.2d 360

(1979); W.W.C. Bingo v. Zwierzynski, 53 Ark. App. 288, 921

S.W.2d 954 (1996); Litnthicum v. Mar-Bax Shirt Co., 23 Ark.

App. 26, 741 S.W.2d 275 (1987); Southwest Pipe and Supply v.

Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984). 

We find that Dr. Schnapp’s medical report and the

pharmacy report is new evidence and that they are clearly

relevant to the issue of the August 22, 2008 hearing. We

further find that this new evidence is not cumulative and

that it would change the results of the claim. We further

find that respondent no. 1 was diligent in obtaining and

presenting this evidence. Respondents were not aware of the

claimant’s medication misuse and abuse until Dr. Schnapp

discovered and reported same in his November 6, 2008, office

report. This information did not come to light until after
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the hearing, therefore, respondents could not have produced

it at hearing. While it could be argued that the claimant’s

medication misuse occurred prior to, as well as, after the

hearing, as evidenced by the pharmacy report, respondents

were not in a position to know of this abuse until after

Dr. Schnapp uncovered it during his November 6th office

visit. Accordingly, such evidence is patently new evidence

which will change the outcome of the hearing. In addition,

respondents acted diligently in bringing this evidence to

the attention of the Commission by seeking to have it

admitted into evidence on appeal.

The same cannot be said for the surveillance DVD

which respondents seek to introduce into evidence. The issue

for determination at the August 22nd hearing was whether the

claimant was entitled to additional temporary total

disability benefits. Respondents had ample opportunity prior

to the hearing to conduct surveillance of the claimant’s

activities. While the medical report and pharmacy records

disclosing the claimant’s drug misuse may have prompted the

surveillance, the fact still remains that such surveillance

could have been conducted prior to the hearing. Accordingly,
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we cannot find that the respondents were diligent in

obtaining the surveillance of the claimant’s activities. 

Therefore, after consideration of respondent

no. 1's motion, claimant’s and respondent no. 2's responses

thereto, and all other matters properly before the

Commission, we find that respondent no. 1's motion must be

and hereby is granted in part and denied in part.

IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.

CONCURRING & DISSENTING OPINION

While I agree that the surveillance video is not

admissible, I must respectfully dissent from the majority’s

allowance of the medical records. After a de novo review of

the Motion and the arguments of the parties, I find that

Respondent No. 1's motion should be denied for two primary

reasons.  First, the trial of this case was conducted on
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August 22, 2008. An Opinion has been filed as of November

17, 2008, and Respondent No. 1 has filed a Notice of Appeal. 

Arkansas Law, codified at Ark. Code Ann. §11-9-705(c),

requires all evidence to be submitted at the initial

hearing.  Respondent No. 1 made no request for a continuance

of the trial to allow it to obtain additional medical

records. The Motion filed by Respondent No. 1 does not

provide a sufficient explanation as to why Ark. Code Ann.

§11-9-705 should be overlooked.  Respondent No. 1 simply

suggests that the information could not be produced prior to

the hearing.  This argument cannot be applied to the

majority of the information sought to be introduced. 

Clearly, the prescription records offered contain

information from April of 2008 through October of 2008. 

Without question, the information from April of 2008 until

August of 2008 was available to Respondent No. 1 prior to

the hearing. Also, while the medical record attached to

Respondent No. 1's Motion from the Mays and Schnapp Pain

Clinic is dated November 6, 2008, the timing of the issue

that is addressed in the note is not clear.  Dr. Schnapp

apparently suspects that the claimant obtained pain
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medication from another of the authorized treating

physicians, Dr. Noel, and therefore questions the

credibility of the claimant.  However, when that additional

medication was allegedly obtained is not clear.  Therefore,

it is highly unlikely that Respondent No. 1 can demonstrate

that the evidence was not available, since the time frame of

the alleged behavior cannot be established.  Furthermore,

admitting the evidence at this late stage of the proceedings

would be highly prejudicial to the claimant, as the medical

note gives rise to a suspicion, but is certainly not

conclusive evidence to establish anything.  The medical note

merely suggests that the claimant was obtaining pain

medication from her former treating physician while she was

being treated by Dr. Schnapp.  Admitting this evidence

without providing the claimant an opportunity to explain the

suspicions, as well as her actions which relate to these

allegations, would be extremely unfair.

The second reason that Respondent No. 1's Motion

should be denied is that Respondent No. 1 has not met the

factors set in Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.

2d 391 (1982).  Pursuant to this case, Respondent No. 1 must
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demonstrate that the evidence is relevant, that it is not

cumulative, that it would change the result, and that the

moving party exercised diligence in presenting the evidence. 

Here, Respondent No. 1 has not demonstrated that the

evidence is relevant.  The primary issues which were

addressed at the trial in this case included the claimant’s

entitlement to additional medical benefits and additional

TTD benefits from January of 2007 to the time of the hearing

in August of 2008, and forward.  While it is apparently the

intent of Respondent No. 1 to attempt to alter the outcome

of the case, there is no proof that the evidence would

change the decision reached by the Administrative Law Judge. 

Another obstacle to admission is the lack of diligence

exercised by Respondent No. 1 in the presentation of the

evidence.  Respondent No. 1 offered and admitted

approximately 215 pages of medical records at the trial. 

There was no request for a continuance, or suggestion that

additional time was necessary or that additional documents

were needed prior to the trial. The prescription records

through August 2008 could have been offered at trial despite

the argument of Respondent No. 1. Therefore, some of the
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evidence offered by Respondent No. 1 could have been offered

at the trial, if appropriate diligence had been used. 

Additionally, nearly all of the evidence offered by

Respondent No. 1 as “newly discovered evidence” was

available for submission to the Commission prior to the time

the Opinion was filed on November 17, 2008.  However,

Respondent No. 1 failed to present the evidence until

January 23, 2009, after the Opinion was filed and the case

was appealed.  This is not the classic situation in which

“newly discovered evidence” is located after the trial; this

is closer to a case in which the party that does not win is

attempting to retry the case.

For the aforementioned reasons I must respectfully

dissent.

___________________________________
PHILIP A. HOOD, Commissioner   


