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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

This matter is currently before the Full

Commission on remand from the Arkansas Court of Appeals.

In an opinion delivered April 1, 2009, the Arkansas

Court of Appeals reversed and remanded the decision of

the Full Commission which had affirmed and adopted the

decision of the Administrative Law Judge.  The

Administrative Law Judge’s February 14, 2008 Opinion and

Order contained the following finding:

3. According to Dr. Ahmad, this
pain syndrome may wax and
wane but it cannot be cured.
The claimant will need
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follow-up pain management for
the rest of his life. Since
Dr. Ahmad did not have all of
the claimant’s medical
records at the time of the
evaluation, he needs to
reevaluate the claimant
before proceeding, but a
stimulator implant is the
preferred course of
treatment. This pain
management treatment is
reasonable and necessary to
address pain and to stop the
syndrome from progressing.

The Court held that the ALJ and the

Commission erred by ordering an additional evaluation

and reserving a decision on the primary issue in the

litigation. Pursuant to the Court’s remand, and based on

our de novo review of the entire record, the Full

Commission finds that based on the evidence of record,

the claimant has proved by a preponderance of the

evidence his entitlement to additional reasonably

necessary medical treatment from Dr. Ahmad, including

the implantation of a dorsal column stimulator. The Full

Commission hereby affirms and adopts the Administrative

Law Judge’s February 14, 2008 Opinion and Order,

specifically removing the finding outlined above, and

modified as follows:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employment relationship existed among
the parties on May 1, 2004.  The
claimant sustained a compensable left
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foot injury.  After two surgeries, he
was assessed 21% permanent anatomical
impairment.

2. Dr. Ackerman diagnosed the claimant with
complex regional pain syndrome, formerly
known as reflex sympathetic dystrophy,
after diagnostic testing.  There is no
evidence that the claimant is
malingering.

3. Based on the evidence of record,
including the records, opinions and
recommendations documenting the
claimant’s condition from Drs. Lytle,
Ackerman, Nguyen and Ahmad, the claimant
has proved by a preponderance of the
evidence that additional medical
treatment from Dr. Ahmad is reasonably
necessary, including the implantation of
a dorsal column stimulator.

4. The respondents are directed to pay Dr.
Ahmad’s expenses within thirty days of
receipt pursuant to Rule 30.

5. The respondents are directed to pay
court reporting fees and expenses to Ms.
Linda Parker pursuant to Commission Rule
20.

6. This claim has been controverted and the
claimant’s counsel is entitled to the
maximum attorney’s fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21, 1990) (D708577), and
Chamness v. Superior Industries, (March
5, 1992)(E019760), the claimant’s
portion of the controverted attorney’s
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
the respondent, directly to the
claimant’s attorney.
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As a reminder, Ark. Code Ann. §11-9-715
was amended by Act 1281 of 2001,
limiting attorney’s fees on medical
benefits and services for injuries after
July 1, 2001.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. This claim is before the Full Commission on

remand from the Court of Appeals. On appeal to the

Court, respondents contended “that the Commission failed

to hold [claimant] to his statutory burden of proof by

awarding additional medical care while simultaneously

opining that he needed to return to the doctor for

further evaluation before that care could be deemed

reasonable and necessary.” The court agreed with

respondent and reversed and remanded this claim to the

Full Commission holding that “it was the statutory

obligation of the Commission to make findings of fact

and to decide the issue of additional benefits by

determining whether appellee met his burden of proof.”

In reversing our decision in which we affirmed and

adopted the decision of the Administrative Law Judge the

Court stated:

[Respondents’] primary concern
appears to be that the Commission
awarded [claimant] additional
medical benefits despite the
concession that additional medical
proof would be necessary to support
their decision. By affirming and
adopting the ALJ’s decision, the
Commission also adopted the ALJ’s
ruling that the medical evidence
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should be developed more fully
before the treatment and procedures
requested by [claimant] can be
deemed reasonable and necessary.
[Respondents] contend that doing so
constituted a failure to hold
[claimant] to the burden of proof
placed upon him by the Arkansas
Workers’ Compensation statues. They
maintain that the finding that
another evaluation needs to occur is
a tacit admission that the record
did not contain evidence sufficient
to rule outright that additional
treatment, including the
implantation of a dorsal-column
stimulator was reasonable and
necessary. Accordingly, they urge
that the decision should be
reversed.

We agree. Arkansas Code
Annotated section 11-9-704(c)(2)
requires ALJs and the Commission to
determine, on the basis of the
record as a whole, whether the party
having the burden of proof on the
issue has established their case by
a preponderance of the evidence.
(Emphasis in original).
Additionally, section 11-9-
705(c)(1)(A) (Supp. 2007) specifies
that all oral or documentary
evidence shall be presented to the
designated representative of the
Commission at the initial hearing on
the controverted claim. (Emphasis in
original) See also Gencorp Polymer
Prods. v. Landers, 36 Ark. App. 190,
820 S.W.2d 475 (1991).

After noting that the record was “replete with

records, opinions, and recommendations documenting

[claimant’s] condition from Drs. Lytle, Ackerman,

Nguyen, and Ahmad” the Court held that “the record was
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sufficiently complete to allow a determination that

would be fair and just to all parties concerned.” 

Claimant sustained an admittedly compensable

injury to his left lower extremity on May 1, 2004. After

the initial swelling subsided, the claimant underwent

surgery of open reduction internal fixation of the left

calcanceus which was performed by Dr. John O. Lytle.

Following surgery, Dr. Lytle suspected that the claimant

was developing reflex sympathetic dystrophy and referred

the claimant to Dr. William Ackerman for evaluation and

treatment. Claimant first saw Dr. Ackerman on September

9, 2004. Dr. Ackerman took a thorough history on the

claimant, performed a physical examination, and

recommended additional testing to include an EMG/nerve

conduction test, Laser Doppler Study, and a III Phase

Bone Scan. Following the Laser Doppler study, Dr.

Ackerman stated in his report:

It appears that his sympathetic
nervous system is intact. He does
have an increased blood flow, which
may be inflammatory in nature, or he
may be possibly developing early
Reflex Sympathetic Dystrophy;
however, the criteria of complex
regional pain syndrome is an
abnormality of the sympathetic
nervous system. The sympathetic
nervous system appears to be intact.
Based on these findings, I cannot
say with medical certainty that he
has Reflex Sympathetic Dystrophy.
This physiologic sympathetic
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function reading will be coordinated
with his three-phase bone scan. 

The findings on the three-phase bone scan

revealed “there is increase flow in the left leg, ankle,

and foot associated with diffuse increased activity in

the immediate or blood pool examination. On the delayed

images, there is increased tracer activity in all bones

of the hind foot on the left and in relation to the 4th

matatorsophalangea joint. Even acknowledging the injury

to the left calcaneus and left 4th toe, the three-phase

activity suggest reflex symapathetic dystrophy.” 

The nerve conduction study was abnormal for

evidence for left sural neuropathy. 

Based upon these findings, Dr. Ackerman began

the claimant on injection and physical therapy, to which

he responded well. In an October 28, 2004, follow up

report, Dr. Ackerman noted that upon examination the

claimant’s “pain has decreased and only has complaints

of pain now when he bears weight. His edema,

discoloration and hyperhidrosis that he has previously

are essentially gone...” Dr. Ackerman assessed the

claimant with “status post trauma to right (sic) ankle

and foot with resolution of reflex sympathetic

dystrophy/neuritis.” Dr. Ackerman recommended that the

claimant be seen by an orthopaedic surgeon to address
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the removal of the hardware placed during his initial

surgery. 

Dr. Larry Nguyen examined the claimant on

November 19, 2004. As the claimant felt that he was

continuing to improve, he opted to wait on any surgical

procedure. Dr. Nguyen was in agreement, advising that it

may take up to six to nine months for the nerve to

recover from the initial surgery. Dr. Nguyen prescribed

claimant a custom-made orthotic and additional physical

therapy. On February 15, 2005, claimant underwent

surgery to remove the hardware and resection of the

sural nerve. Dr. Nguyen opined that the claimant had

reached maximum medical improvement on March 30, 2005,

and advised the claimant to follow up with Dr. Ackerman

for any medication refills. 

The claimant followed up with Dr. Ackerman on

June 14, 2005. In his report from that office visit,

Dr. Ackerman recorded the following history:

The patient follows today. I last
saw him in November. He was asking
if his reflex sympathetic dystrophy
is spreading. He has not been
compliant with respect to his
followup. I have no idea as to what
he has been doing. He relates that a
Dr. Nguyen has operated and clipped
a nerve in his foot. He has improved
with respect to his pain. He relates
his pain intensity score today is 6.
He has trouble standing for more
than 4 hours. 
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Upon examination, Dr. Ackerman noted: “His

skin temperature is symmetric. He has a venous pattern

on the dorsum of his foot. There is however, slight

edema appreciated. No hyperhidrosis. No allodynia.” Dr.

Ackerman assessed the claimant with “Complex regional

pain syndrome with symptoms that have resolved.” Noting

that the claimant would be entitled to an impairment

rating for his condition, Dr. Ackerman recommended a

laser Doppler Study to determine whether the claimant

has acquired sympathetic function. Dr. Ackerman later

closed his Arkansas practice and moved out of state.

Although Dr. Nguyen stated in his November 11,

2005, follow up report that the claimant was doing well

with the pain management treatment, he recommended that

the claimant be seen by Dr. Mahmood Ahmad for pain

management. Dr. Ahmad saw the claimant on August 4,

2006. Dr. Ahmad noted positive findings in the

tenderness of claimant’s left heel and foot as well as

positive trophic changes in the left calf area. Dr.

Ahmad’s neurological examination of the left lower

extremity revealed decreased reflexes. Under the

“Sensation” section, Dr. Ahmad noted, “Pain,

proprioception normal except for allodynia and

hyperalgesia in the left heel and foot.” Dr. Ahmad
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reviewed the claimant’s x-rays revealing an old

calcaneal fracture, the September 2004 bone scan, EMG

report and Laser Doppler Study. Without conducting any

further testing, Dr. Ahmad established a treatment plan

which included a spinal cord stimulator trial and

implant if successful. 

Via correspondence dated April 2, 2007,

respondents requested the Administrative Law Judge to

appoint a physician to conduct an Independent Medical

Examination of the claimant given the fact that Dr.

Ackerman had previously opined that the claimant’s

complex regional pain syndrome had resolved, but Dr.

Nguyen was now recommending a spinal cord stimulator,

without conducting any further objective diagnostic test

to ascertain the current status of claimant’s condition.

The claimant responded to the request by agreeing only

to be seen or examined again by Dr. Ahmad for additional

testing. Additional correspondence indicated that Dr.

Ahmad had already concluded additional testing was not

necessary to proceed with the spinal cord stimulator. In

a letter dated May 23, 2007, the Administrative Law

Judge declined respondents’ request for an IME and

“suggests that the parties have Dr. Ahmad explain the

basis for his opinion. 
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In a letter to claimant’s attorney dated June

27, 2007, Dr. Ahmad opined that the claimant met the

diagnostic criteria for complex regional pain syndrome

and stated that while the claimant may have been in

“remission” when examined by Dr. Ackerman in June of

2005, the condition “does not ‘resolve’.” Dr. Ahmad’s

deposition was taken on October 12, 2007. In his

deposition, he explained that his findings of

“allodynia” meant that the claimant complained of pain

when his foot was touched, and that “hyperapathia”

indicated that normally painful stimulus was reported

with a much higher magnitude of pain. When questioned

regarding the claimant’s medical records which he

reviewed, Dr. Ahmad admitted that he had not reviewed

Dr. Nguyen’s medical records and was not aware of the

claimant’s sural nerve resection. 

As the claimant would not consent to an IME by

a physician appointed by the Administrative Law Judge,

the respondents obtained a medical records evaluation by

Dr. Reginald Rutherford. After reviewing the claimant’s

medical records, Dr. Rutherford stated in his September

26, 2007, letter to respondents’ attorney:

I have reviewed the medical records
for Jerry Pippinger. It is clear
from the records that Mr. Pippinger
suffered a fracture left calcaneus
related to a fall in the work place
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necessitating open reduction and
internal fixation. There may have
been trauma to the sural nerve at
the time of the fracture or related
to the surgery. Mr. Pippinger has
subsequently undergone revision
surgery for hardware removal and
resection of the sural nerve which
would result in permanent loss of
sensation in the distribution of the
sural nerve distal to the point of
resection. There is mention made in
the medical records of possible
reflex sympathetic dystrophy. There
is not sufficient detail pertaining
to objective medical studies to
clarify whether or not this
condition truly existed and if it
did exist whether or not the reflex
sympathetic dystrophy went into
remission with treatment and has
since recurred. The most important
study in this regard is a triphasic
bone scan. This is mentioned in the
records but I find no evidence that
it was actually performed. To
clarify whether or not RSD is an
issue at the juncture, a triphasic
bone scan should be performed. If
positive for RSD, recommended
treatment would comprise a series of
sympathetic nerve blocks,
pharmacological intervention in
which I would recommend Neurontin
300mg three times per day and
Clonidine patch 0.1 mg strength, the
patch applied to the dorsum of the
left foot, 1 patch per week and a
course of physical therapy. If the
bone scan is negative for RSD, an
FCE with Rick Byrd would then be
considered the most appropriate next
step. 

In a follow up letter dated October 29, 2007,

Dr. Rutherford further stated:
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I have reviewed the deposition of
Dr. Mahmood Ahmad from October 12,
2007. I do not believe Dr. Ahmad’s
perception of allodynia and
hyperpathia which are subjective
phenomenon serve to objectively
substantiate whether or not Mr.
Pippinger at present suffers from
reflex sympathetic dystrophy. It is
clear from the medical documentation
that this was a substantiated
diagnosis in 2004 but the medical
records also indicate resolution of
reflex sympathetic dystrophy.

I am concerned that an invasive
intervention has been recommended in
the absence of current objective
data to clarify the basis for Mr.
Pippinger’s present problem. This
may well represent RSD but could
also represent lumbar radiculopathy
and even peripheral vascular
disease....

Ark. Code Ann. §11-9-508(a)(Supp. 2005)

provides that an employer shall provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee. Wal-Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W.3d 153 (2003). However, employers are only

liable for medical treatment and services which are

deemed reasonably necessary for the treatment of the

employee’s injuries. DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987). The employee has the burden

of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary for the
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treatment of the compensable injury. Wal-Mart, supra;

GEO Specialty Chemical v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Dalton v. Allen Eng’g Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999). What constitutes

reasonable and necessary medical treatment is a question

of fact for the Commission. Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001); White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996). 

When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Gardner v. Area

Agency on Aging, Full Commission Opinion, January 4,

2006 (Claim No. F302438); Jones v. Seba, Inc., Full

Commission Opinion, December 13, 1989 (Claim No.

D512553). 

Claimant was diagnosed by Dr. Ackerman with

complex regional pain syndrome in 2004. However, by

October 2004, Dr. Ackerman opined that the claimant’s

condition had resolved. Dr. Ackerman again examined the

claimant in June of 2005, and his assessment of complex

regional pain syndrome, symptoms resolved remained the
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same. Likewise, after the claimant underwent surgery by

Dr. Nguyen to remove the hardware in his foot and to

resect the sural nerve, Dr. Nguyen never documented the

presence of any RSD symptoms. In his office note dated

August 4, 2006, Dr. Ahmad recommended a spinal cord

stimulator for the claimant. Dr. Ahmad did not repeat

any of the objective diagnostic tests which were

conducted in 2004, prior to reaching the conclusion that

the claimant had complex regional pain syndrome and

required expensive, invasive surgery. Although Dr. Ahmad

initially testified in his deposition that he knew the

claimant had complex regional pain syndrome because he

responded well to the sympathetic block and that he

noticed a temperature change in the claimant’s leg after

the injection he administered, Dr. Ahmad later had to

admit that he never injected the claimant during his one

and only visit on August 4, 2005. Thus, Dr. Ahmad’s only

finding to support his diagnosis was of allodynia and

hyperalgesia in the left heel and foot. However, it is

noteworthy that Dr. Ahmad made no finding with regard to

the claimant’s sural nerve resection which makes the

claimant’s entire left side of his left foot numb from

the heel to the toes. In fact, Dr. Ahmad was not even

aware that the claimant had undergone a sural nerve

resection prior to his examination of the claimant. Dr.



Pippinger - F405234 17

Ahmad’s finding of pain, but lack of finding of numbness

associated with the sural nerve resection make his

findings suspect, at best. Dr. Ahmad admitted that he

did not witness any of the changes typically identified

with RSD or complex regional pain syndrome such as skin

discoloration, sweating, coldness, circulatory

disturbances, or changes in hair growth when he examined

the claimant. 

In his report following a medical records

review, Dr. Rutherford expressly stated, “I am concerned

that an invasive interveniton has been recommended in

the absence of current objective date to clarify the

basis for Mr. Pippinger’s present problem.” Rather than

submit to an IME by a physician chosen by the

Administrative Law Judge to actually determine and

clarify the status of claimant’s present problem, the

claimant opted to go forward with a hearing on whether

the recommended treatment by Dr. Ahmad of a spinal cord

stimulator is reasonable and necessary medical treatment

at the present time. Dr. Rutherford has recommended

first, additional testing to confirm and clarify the

claimant’s present diagnosis; and second, a conservative

approach for treatment including Neurontin 300mg three

times per day and Clonidine patch 0.1 mg strength, the
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patch applied to the dorsum of the left foot, 1 patch

per week and a course of physical therapy.

It is clear from the Administrative Law

Judge’s awarding of additional treatment to evaluate the

status of the claimant’s present condition that the

claimant has failed to prove by a preponderance of the

evidence that a dorsal column stimulator without any

examination or testing to support the recommendation is

reasonable and necessary medical treatment at this time.

Dr. Rutherford’s recommended treatment plan, in my

opinion, is a much more reasonable approach that should

at least be tried, prior to subjecting the claimant to a

risky and expensive invasive procedure. Accordingly,

based upon the record as a whole, without giving the

benefit of the doubt to either party, I find that the

claimant has failed to prove by a preponderance of the

evidence that a dorsal column stimulator is reasonable

and necessary medical treatment in connection with his

compensable injury. Therefore, for all the reasons set

forth herein, I must respectfully dissent from the

majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


