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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed March 27, 2008.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim. 

2. The stipulations agreed to by the
parties are hereby accepted as fact. 
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3. The claimant has failed to prove, by
a preponderance of the credible
evidence, that he sustained a cervical
injury which arose out of and during the
course of his employment with Utility
Manufacturing Company which resulted
from a specific incident identifiable in
time and place of occurrence. 

4. The claimant has failed to prove, by
a preponderance of the credible
evidence, that his cervical problems,
need for treatment, and disability are
causally related to an injury sustained
while working for the employer herein. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission. We note that

in our review of this case, we reviewed all relevant

evidence including the records of Dr. Eubanks, who concluded

the claimant’s problems were causally related to his

employment. We find it significant that the claimant and

Dr. Eubanks had a previous relationship. His opinion is
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clearly based on history related to him by the claimant. He

stated in his letter dated September 11, 2007:

Acute neck injury with severe
cervicalgia. Unless the patient is lying
about this history, then it is clear cut
that this man’s injury occurred at work. 

We give the opinion of Dr. Eubanks little weight. The

Commission has a duty to translate the evidence on all the

issues before it into findings of fact. Weldon v. Pierce

Bros. Const. Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).

Moreover, the Commission has the authority to resolve

conflicting evidence and this extends to medical testimony.

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996). The Commission has the duty of weighing the medical

evidence as it does any other evidence, and the resolution

of any conflicting medical evidence is a question of fact

for the Commission to resolve. Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v.

Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Although the Commission is not bound by medical

testimony, it may not arbitrarily disregard any witness’s

testimony. Reeder v. Rheem Mfg. Co., 38 Ark. App. 248, 832

S.W.2d 505 (1992). However, it is well established that the
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determination of the credibility and weight to be given a

witness’s testimony is within the sole province of the

Workers’ Compensation Commission. Wal-Mart Stores, Inc. v.

Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002). The Commission

is not required to believe the testimony of the claimant or

any other witness, but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief. McClain, supra. 

The Commission is never limited to medical

evidence in arriving at its decision. Moreover, it is well

within the Commission’s province to weigh all the medical

evidence and determine what is most credible. Smith-Blair,

Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d 560 (2002). The

Commission is entitled to review the basis for a doctor’s

opinion in deciding the weight and credibility of the

opinion and medical evidence. Id. In addition, the

Commission has the authority to accept or reject a medical

opinion and determine its medical soundness and probative

force. Green Bay Packaging v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 695 (1999). The Commission’s resolution of the

medical evidence has the force and effect of a jury verdict.

McClain, supra. 
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The Commission is entitled to review the basis for

a doctor’s opinion in deciding the weight of the opinion.

Further, a medical opinion based solely upon claimant’s

history and own subjective belief that a medical condition

is related to a compensable injury is not a substitute for

credible evidence. Brewer v. Paragould Housing Authority,

Full Commission Opinion, January 22, 1996 (Claim No.

E417617). The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant

where there is no sufficient independent knowledge upon

which to corroborate the claimant’s claim. Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

Moreover, the Commission need not base a decision on how the

medical profession may characterize a given condition, but

rather primarily on factors germane to the purposes of the

Workers’ Compensation Law. Weldon v. Pierce Bros. Constr.,

54 Ark. App. 344, 925 S.W.2d 179 (1996).

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
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A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After a de novo review of the record, I must

respectfully dissent from the majority opinion. I find that

the claimant did prove that he suffered a compensable

injury, that he is entitled to medical benefits for accrued

medical treatment and future reasonable and necessary

medical treatment, that he is entitled to indemnity benefits

from July 30 to a date yet to be determined, and that his

attorney is entitled to a fee.

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in
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disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

I find that the claimant has shown, by a

preponderance of the evidence, that he sustained a specific

incident neck injury. First, the claimant presented proof by

a preponderance of the evidence that his neck injury arose

out of and in the course of employment. The phrase "arising

out of the employment" refers to the origin or cause of the

accident, so the employee is required to show that a causal

connection exists between the injury and his employment.

Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d

879 (1985). The claimant testified that the curtain rod of

the automatic welder caught his hard hat or vortex and

twisted his neck, causing immediate pain when he pulled away

from the rod. Certainly, the mechanism of injury described

by the claimant was employment-related.
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Arkansas Courts have long recognized that a causal

relationship may be established between an

employment-related incident and a subsequent physical injury

based on evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d

263 (1962).

The claimant testified that he did not have neck

problems before his injury, and the record is completely

devoid of any evidence indicating that the claimant has

suffered from neck problems prior to this accident. There is

no other logical explanation for the injury. The respondents

place emphasis on the syncope incident in his truck and the

testimony of Kathy Copeland and Johnny Peyton that he

reported neck problems, but the medical records are again

devoid of any mention of neck problems at the time he was

treated after that incident, or at any time before or after

that accident, until June 5, 2007. I do not credit

Copeland’s or Peyton’s testimony, which is uncorroborated by

the medical record.



Pickard - F707605 -9-

 The claimant testified that, at the time of the

accident, he immediately felt pain and a “funny bone”

feeling, but he did not think that he suffered a serious

injury, until his pain gradually increased sufficiently to

force him to the emergency room on June 5, 2007, five days

later. I find that the claimant’s credible testimony shows

that his neck injury manifested almost immediately after the

employment incident. The Arkansas courts have stated that if

“months” have passed between an accident and the

manifestation of an injury, reasonable men might disagree

about the existence of a causal connection. See Kivett v.

Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962); Wentz v.

Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001). Here,

approximately five days passed before claimant sought

medical treatment, which is certainly not enough time to

break the causal connection, especially in light of the

claimant’s testimony, supported by the medical records. 

Furthermore, the record shows that it was

Dr. Eubanks’ medical opinion the claimant’s injury was

consistent with his reported mechanism of injury as well as

likely to account for his symptoms. Dr. Eubanks’ opinion is

clearly based on the claimant’s credible account of the
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incident at work and objective medical findings from the

tests Dr. Eubanks ran on the claimant in order to make his

diagnosis. As the Commission may not arbitrarily disregard

medical evidence or the testimony of any witness, Coleman v.

Pro. Transportation Inc., 97 Ark. App. 338, 249 S.W.3d 149

(2007), I find that the majority opinion errs in rejecting

Dr. Eubanks’ opinion. Therefore, based on the claimant’s

credible testimony and Dr. Eubanks’ medical opinion, I find

that the claimant has established that his neck injury arose

out of his employment by a preponderance of the evidence of

record.

Second, the claimant has presented proof by a

preponderance of the evidence establishing an injury that

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death. Here, the medical reports show that the claimant

presented to the St. Bernard’s emergency room on June 5,

2007 with neck pain, which did not improve over time. On

July 5 and July 9, studies showed objective findings of

injury, reversal of cervical lordosis and disc bulges and

herniations. The claimant testified that after the twisting

incident on May 31, 2007, his pain increased such that he

required emergency attention on June 5, 2007, and also that
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he had never had cervical problems before that date. Dr.

Eubanks wrote in his September 11, 2007 report and in a

letter to the claimant’s attorney on December 20, 2007 that

the reported mechanism of injury and complaints were

consistent with the findings on examination and upon

surgery, and that the claimant’s behavior and history were

credible. Dr. Eubanks wrote on December 20, 2007 that:

Taking into account his reported
mechanism of injury and the radiographic
findings, his clinical picture, findings
at the time of surgery, his improvement
after surgery, etc, I think that his
pain was coming from instability and
intermittent nerve root compression at
C7-T1 related to the contained disc
herniation on the left as was the
traumatic spondylolisthesis. I was much
more impressed by the amount of
protrusion of annulus towards the left
at C7-T1 at the time of surgery than I
was after reviewing the radiographic
studies. I was also fairly impressed in
the operating room at the level of
instability at C7-T1. 

Based on his description of the mechanic
of his injury, it would appear to me
that the cause of these problems was his
injury at work. Specifically, I do not
find it pertinent that he had
degenerative changes. Obviously, the
degenerative changes had been present
for a long time, and they did not cause
an acute pain syndrome and instability
at precisely the moment that he injured
his neck. To a high degree of medical
certainty, the logical conclusion is
that the biomechanics of his injury
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resulted in the pain syndrome which has
resolved nicely after surgery.

I find that the claimant suffered an injury requiring

medical services. 

Third, the claimant must show medical evidence of

an injury, supported by objective findings. Ark. Code Ann.

§11-9-102(4)(D). Objective findings are defined as findings

that cannot come under the voluntary control of the patient.

Continental Express, Inc. v. Freeman, 66 Ark. App. 102, 989

S.W.2d 538 (1999). The claimant’s neck injury was confirmed

by x-rays and MRIs, as well as Dr. Eubanks’ observations,

tests outside the voluntary control of the patient, all of

which satisfy the objective findings requirement of Ark.

Code Ann. §11-9-102(4)(D). The July 5, 2007 cervical x-ray

showed a slight reversal of cervical lordosis. The July 9,

2007 MRI showed a mild disc bulge at C4/C5, a focal disc

herniation at C5/C6, and a disc bulge and effective acquired

spinal stenosis at C6/C7. Dr. Eubanks observed cervical

paraspinous muscle spasm and audible crepitus on his

examination of the claimant on September 11, 2007. Finally,

Dr. Eubanks’ observation of the protrusion of the annulus at

C7-T1 during surgery also satisfies the objective findings

requirement. Therefore, I find that the claimant has shown
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proof by a preponderance of the evidence objective medical

findings establishing an injury that caused internal or

external physical harm to the body which required medical

services.

Fourth, the claimant has presented proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. In Edens v. Superior Marble & Glass, 346 Ark.

487 (2001), the Arkansas Supreme Court held that

“identifiable by time and place” meant subject to

identification and did not require the claimant to specify

the exact time of the occurrence. Here, the claimant

testified that he was injured while using an automatic

welder when a part of the machine caught his hard hat or the

vortex and twisted his head, causing him to jerk back, and

resulting in the injury. While there may be some

inconsistency as to the exact date of the injury in the

record, this is not terminal to a finding of a specific

incident. The claimant testified at hearing that the

incident occurred on May 31, 2007 which is consistent with

the emergency room records. The claimant has no prior

history of neck injury, and his treating physician opined

that the claimant’s description of the mechanism of injury
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and his medical records show that the neck injury was caused

by the specific injury the claimant described. Therefore, I

find that the claimant has shown by a preponderance of the

evidence that his injury was caused by a specific incident

identifiable by time and place of occurrence, specifically,

while the claimant’s hard hat or vortex was caught in a part

of the automatic welder, twisting and pulling on his head

and neck and causing him to jerk back.

The majority opinion, affirming and adopting the

Administrative Law Judge, places importance on the fact that

the claimant was inconsistent in stating the date of injury.

Indeed, the claimant signed Form N on July 23, 2007, which

was completed by Peyton, which gives date of injury at June

29, 2007, “while welding was hit in the head with automatic

welder.” Peyton testified that he assisted the claimant in

preparing the document, and that they used a calendar to try

to figure out the date. Later the claimant turned in a note

stating that the accident occurred on May 31 and that he

went to the doctor on June 5, 2007. The claimant testified

that he discussed the dates with his wife, who helped him

get it straight. The medical records support the accuracy of

this date in that the claimant’s first report of neck pain

was on June 5, 2007 at which time he reported an onset of
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problems five days prior to that visit. The claimant was

candid about his uncertainty as to the date of injury as

evidenced by he and Peyton’s efforts to ascertain the date,

at the time he re-reported his injury. Once he clarified the

date, he gave it to Peyton. That date, May 31, 2007,

coincides with the emergency room records of June 5, 2007. I

attribute any inconsistencies in his reporting of dates to

his being a poor historian and not to any obfuscation on his

part.

While the claimant may be a poor historian, the

record is sufficient to support a finding of compensability

without resort to speculation and conjecture. I find that

the claimant described a plausible incident with sufficient

detail to be credible. The fact that he could not remember

the exact dates or the number of days between events does

not preclude a finding of credibility. The claimant is a

manual laborer with an eighth grade education and poor

literacy skills. I do not find the fact that he apparently

responded in the negative when asked, while in pain in the

emergency room, whether he suffered any trauma to be

dispositive on the issue of his credibility.
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I find that the claimant has shown, by a

preponderance of the evidence, all of the elements of a

compensable specific incident shoulder injury. Specifically,

the claimant’s shoulder injury arose out of and in the

course and scope of his employment with the respondent. 

 Under Arkansas workers’ compensation law, the

employer takes the employee as he is found, and

circumstances which aggravate preexisting conditions are

compensable. Nashville Livestock Commission v. Cox, 302 Ark.

69, 787 S.W.2d 664 (1990). Employers must promptly provide

medical services which are reasonably necessary for

treatment of compensable injuries. Ark Code Ann. Sec. 11-9-

508(a)(Supp. 2005). Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003). However, injured workers

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion filed February 17,

1989 (D612291). What constitutes reasonable and necessary

medical treatment is a question of fact for the Commission.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001). Further, when the primary injury is shown to have

arisen out of and in the course of employment, the employer
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is responsible for any natural consequence that flows from

that injury. Wackenhut, supra. The basic test is whether

there is causal connection between the two episodes. Id.

 A causal connection is established when the

compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the disability

or need for treatment. Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004). Postsurgical improvement

is a proper consideration in determining whether surgery was

reasonable and necessary. Hill v. Baptist Medical Center, 74

Ark. App. 250, 48 S.W.3d 544 (2001), citing Winslow v. D & B

Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

The claimant’s compensable injury caused neck pain

and arm pain which the medical records show was resolved

upon Dr. Eubanks’ surgical treatment of the claimant.

Dr. Eubanks stated emphatically that the mechanism of injury

described by the claimant is consistent with the injury

observed in the diagnostic studies and in surgery.

Dr. Eubanks further opined that there was no evidence of

malingering or deceit in his experience with the claimant.
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Due to his other medical problems, the record includes

medical records reviewing his systems from 1997 and from

2004 forward, none of which reveal cervical pain or problems

attributable to anything other than the May 31, 2007

incident. I find that the claimant has shown that

Dr. Eubanks’ treatment was reasonable and necessary medical

treatment of his compensable injury. 

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages. Ark.

State Highway & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition. Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

The claimant seeks temporary total disability

benefits from July 30, 2007 to a date yet to be determined.

Dr. Cagle excused claimant from work from July 30 until he

was seen by a neurosurgeon, and Dr. Eubanks, the

neurosurgeon, excused the claimant from work on August 9,

2007. The medical records show that he had not been released

to work at the time of the hearing and that he had not yet
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reached maximum medical improvement. The claimant has proven

that he is entitled to temporary total disability benefits

from July 30, 2007 to a date yet to be determined.

In conclusion, I find that the claimant has met

his burden of proof by a preponderance of the evidence for a

compensable specific incident cervical injury, that

Dr. Eubanks’ treatment of the claimant’s cervical injury was

reasonable and necessary and the responsibility of the

respondents, that the claimant is entitled to temporary

total disability benefits from July 30, 2007 to a date yet

to be determined, and that the claimant’s attorney is

entitled to an attorney’s fee. For the aforementioned

reasons, I must respectfully dissent from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


