BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI M NO. F102835

HARLAN PENNI NGTON,

EMPLOYEE CLAI MANT

SERVI CE EXPERTS OF ARK., LLC,

EMPLOYER RESPONDENT NO. 2
AVERI CAN MOTORI ST INS. CO.,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

DEATH & PERVMANENT DI SABI LI TY
TRUST FUND RESPONDENT NO. 3

OPI NI ON FI LED JUNE 22, 2009

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant appears Pro Se.

Respondent No. 1 represented by the HONORABLE BETTY J.
DEMORY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D SI MVIONS,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE CHRI STY KI NG,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as nodified.

OPI NI ON AND ORDER

Respondent No. 1 appeals an admnistrative |aw judge’s
opinion filed Septenber 10, 2008. The adm nistrative |aw

judge found that nursing and attendant care services
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rendered by a hone health aide were reasonably necessary.
The admi nistrative | aw judge found that the clai nant was
permanently and totally disabled. After review ng the
entire record de novo, the Full Conm ssion affirmnms the
adm nistrative |law judge' s opinion as nodified. The Ful
Comm ssion finds that the claimant proved honme health care
was reasonably necessary. W find that the claimant proved
he was entitled to wage-loss disability in the anmount of
16%
. H STORY

Harlan diver Pennington, age 63, testified that he
conpl eted the seventh grade. M. Pennington testified that
he is able to read, wite, and do sinple math. The cl ai mant
began working for the respondent-enpl oyer, Service Experts,
in about July 1993. The claimant testified that he was the
respondents’ Master Plunber over the commercial pl unbing
division. Dr. Janes S. Mil hollan perforned surgery on the
claimant’s left knee in May 2000. Dr. Ml holl an inforned
t he respondents on June 1, 2000, “By Monday, June 5, | think
he will be able to resune his work as a plunber.”

The parties stipulated that the claimant sustained

conpensable injuries to his right wist, |left shoul der, and
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knee on February 28, 2001. The claimant testified that he
tripped over a piece of wire and fell, “and | did a nose
di ve and broke ny arm and jamred ny shoul der and busted ny
knee.”

Al t hough the parties stipulated that an injury occurred
on February 28, 2001, Dr. WlliamF. Hefley, Jr. actually
exanm ned the clai mant on February 27, 2001: “Harlan is a 55
year old left hand dom nant gentlenman, who works as a
pl unber. He was at work this norning when he tripped over a
cord and fell on an outstretched right upper extremty....X-
RAYS:. He has a comm nuted displaced right distal radius
Colles fracture.” Dr. Hefley's inpression was “1.

Comm nuted right displaced right Colles fracture....The
wrist was gently reduced in the energency room A Sugar
Tong splint was applied.”

Dr. Hefley noted on March 1, 2001, “I took Harlan
Penni ngton to the operating roomtoday for reduction and
external fixation of the right Colles fracture. He
tolerated surgery nicely.” Kenneth Waver, PA-C, exam ned
the claimant on March 9, 2001 and noted, “Filns of right
wrist reveal the hardware to be well fixed in good position

and the fracture to be well aligned with sone call us
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formati on beginning within the fracture. Filns of the left
shoul der reveal the huneral head to be slightly el evated, AC
DID, downsl opi ng acrom on and sonme arthritis of the
gl enohuneral joint.” M. Waver’s inpression included “2.
| mpi ngenent syndrone | eft shoul der.”

The claimant followed up with Dr. Hefley on April 13,
2001:

He is 6 weeks post right Colles ex/fix. The wi st
is feeling well. He has a new probl emtoday of

| eft knee problens. He originally fell and
fractured his patella in 1978. He was treated in
Hot Springs with ORIF. About six nonths |ater he
had the hardware renoved then one year ago he was
havi ng problens with the knee and Ji m Mul hol | an
did an arthroscopy on him The knee has been
doing well until six weeks ago when he was injured
at work. He tells nme he was wal king at work and
tripped and fell. That was when he fractured the
right wist. He didn't realize the knee had been
injured as well because the wist was hurting so
much but he has had giving way episodes in the

| eft knee since then and wanted to have

it checked. He is not having pain....

On exam he has a small effusion in the left

knee. ...

X- RAYS: Left knee filns reveal significant

pat el | of enoral and noderate varus osteoarthritis.
The patella fracture is healed. He has sone
patella BAJA. Right wist fracture is healing
wel | .

Dr. Hefley' s inpression was “1. 6 weeks post right
Colles ex/fix, doing well. 2. Left knee status post

patellar fracture now with patella BAJA and posttraumatic
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varus patellofenoral DIJD. | don’t see any new injury that
occurred six weeks ago.” Dr. Hefley treated the claimant’s
| eft knee conservatively.

Dr. Hefley noted on April 17, 2001, “1 took Harlan
Penni ngton to the operating roomtoday and renoved the
external fixator fromthe right wist today. He tolerated
surgery nicely.” Dr. Hefley pronounced maxi mum nedi cal
i nprovenent for the claimant’s right wist on June 22, 2001.

Dr. Hefley noted on Septenber 12, 2001, “W are going
to proceed with a left knee arthroscopy.” Dr. Hefley
performed an “arthroscopy, a revision nmedial neniscectony
and tri-conpartnental chondroplasy” on Septenber 21, 2001.
The claimant testified that he returned to work in Novenber
2001. Dr. Hefley noted on February 4, 2002, “He is not
i mproving and would |i ke to proceed with knee repl acenent
surgery.” The claimant testified that Service Masters
term nated his enpl oynent on or about Cctober 3, 2003.

Dr. Hefley performed a left total knee replacenent
arthropl asty on February 20, 2004. The claimant testified
that, while at hone recovering fromsurgery, he retained the
I n-honme nursing care of Elizabeth Mazingo. The cl ai mant

descri bed Ms. Mazingo's services: “Everything around the
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house and taking care of me, changi ng bandages, |ifting that
big old heavy machine that | had to have in the bed for
exercising ny |eg, cooking, everything that needed to be
done, you know, for me to get out of the hospital instead of
being in rehab at the hospital....She stayed with ne 24
hours a day there at the house basically.”

Dr. Hefley performed a | eft shoul der arthroscopy on
August 13, 2004. A Baptist Health General Adult Adm ssion
Profile on that date |listed JoOAnn Mazingo as the clainmant’s
Primary Caregiver. M. Mizingo's Relationship to the
claimant was listed as “Friend.”

Dr. Hefley noted in part on October 13, 2004, *“2.

W'll let himbegin to Iift objects up to 10 pounds but no
hi gher than chest level. 3. He could technically go back
tolimted/light duty at this point given those
restrictions. He can do overhead reaching and overhead work
as long as it does not involve any lifting.”

A hearing was held on Novenber 16, 2004. The cl ai mant
testified that he had not returned to work. Dr. Hefley
reported on Novenber 17, 2004: “1. W are going to rel ease
himat this point wwth regard to his shoulder. He can do

overhead work and reaching, however, | do want to limt his
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lifting in the left hand to no nore than 25 pounds. In
about three nore nonths he should be fine to do unrestricted
work and lifting with the left arm”
An administrative |law judge filed an opinion on January
20, 2005. The administrative |aw judge found, anong ot her
things, that the clainmant “was tenporarily totally disabled
for the period conmencing Cctober 3, 2003, and conti nui ng
until such time as he reaches the end of his healing period
or is released to return to appropriated (sic) work, a date
to be determned, in addition to prior periods of total
I ncapacitation growi ng out of the February 27, 2001,
conpensable injuries.” The adm nistrative | aw judge found
that Dr. Hefley’ s treatnment was reasonably necessary. (The
Ful | Commi ssion affirmed and adopted the administrative |aw
judge’s decision in an opinion filed July 18, 2005).
The claimant followed up with Dr. Hefley on February 9,
2005:
M. Pennington is now 1 year out fromleft TKR
He is 5-1/2 nonths out fromleft shoul der
arthroscopy. Wth respect to the left knee, it is
doi ng rather well.
He has sone norning stiffness and tightness on
nost days but once he is up and around and he
stretches the knee it does |oosen up and it wll
feel better for the rest of the day. It does not

interfere with his sleep. He gets around well on
it.
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Wth regard to the left shoulder it is feeling
wel | rmuch of the tinme. It does get a bit sore and
achy if he overuses it. He can do sone overhead
reachi ng and even sone lifting up to 15 to 20
pounds to shoul der | evel but he has been avoi di ng
doing any lifting or heavy work overhead.. ..

Today he denonstrates a normal gait w thout |inp.
Exam of the |left knee does not reveal any

ef fusion, erythema or warnth. H's surgical scars
are all well healed. He has excellent range of
notion fromO to 135 degrees. The knee is stable
on exam

Wth regard to the | eft shoul der, he has good
active and passive ROM He has 170 degrees
forward el evation, 170 degrees abduction, 50
degrees external rotation and internal rotation to
T12 on both active and passive range of notion.

He has good strength on nmanual ly resisted internal
and external rotation....

PLAN:
1. Unless he has any problens with the knee or
shoul der we’ |l see himback in about three years

and make x-rays of the knee at that tine.

2. M. Pennington has raised concerns about him
ever being able to go back to work as a naster

pl unber. These are inpairnment and disability

I ssues which apparently are still open for final
comment before the Industrial Conmission. | wll
not meke any inpairment determ nations today.
These are questions which may be forthcom ng

to use either fromthe work conp carrier or the

| ndustrial Comm ssion directly and when shoul d

t hey conme before us we can address them at that
time. It may very well be that he m ght be sent
out to an independent mnedi cal exam ner for final
i mpai rment rating.

Dr. Hefley assigned the claimant a Permanent | npairnment

Rating on Novenber 1, 2005. Dr. Hefley stated that the
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claimant’s left knee inpairnment was 37% | ower extremty, 15%
whol e person. Dr. Hefley stated that the clai nant had
reached maxi mum nmedi cal inprovenent on February 9, 2005.
Dr. Hefley noted, “The patient will require periodic
observation and surveillance regarding his total knee
repl acenent, with the next routine follow up recomrended in
February of 2008.~
The claimant followed up with Dr. Hefley on March 14,
2006:
Harlan is here today so we can evaluate his left
shoul der. Apparently the work conp carrier wants
to settle with himand is covering his left
shoul der injury as an industrial injury. They
woul d Iike us to provide an inpairnment rating.
The |l eft shoul der only bothers himw th overhead
novenents. He tried throwing a ball with his
grandchildren a while back, and this was a bit

difficult for him [If he reaches over head to
change a light bulb or do a bit of overhead work,

this will also bother him For the nost part, he
i's reasonably happy with how t he shoul der
I s doing.

The knee hurts once in a while, but overall that
i s doing reasonably well also...

Examwas |limted to the | eft shoul der today.
There is no deformity or swelling noted.

Passive forward flexion is to 160 degrees,
abduction to 160 degrees, external rotation is 80
degrees, and internal rotation is 70 degrees.
Actively, he will only forward flexion to about
135 degrees and abduct to 120 degrees. He has
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good strength on manual | y-resi sted internal and
external rotation as well as in the

supraspi natus position. | would grade these at
5/5. Distal neurovascular status is intact in the
| eft upper extremty. He does not have any

i mpi ngenent si gns today.

There is no crepitation of shoul der notion....

Dr. Hefley gave the following inpression: “He is 19
nmont hs (8-13-2004) post |eft shoul der arthroscopic superior
| abrum anterior posterior repair, subacrom al deconpression,
and distal clavicle resection, doing well.... W will go
ahead and cal cul ate a pernmanent inpairnment rating for the
| eft shoul der.”

The parties have stipulated that the clai mant reached
the end of his healing period for his I eft shoulder “no
earlier than March 14, 2006.~

Dr. Hefley cal culated a Permanent |npairment Rating for
the claimant’s | eft shoul der on March 24, 2006. Dr. Hefley
assigned 13%to the claimant’s upper extremty and 8% to the
whol e person.

The parties stipulated that the claimant “has been
assigned a 37% anatom cal inpairnment rating to the left
| ower extremty; a 10% anatomi cal inpairment to the right

upper extremty, and an 8% anatom cal inpairnment rating to

the body as a whole for his left shoul der.”
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The claimant followed up with Dr. Hefley on January 2,
2008: “He is 3.9 years out fromhis left total knee
repl acenent. He lets nme know that he is able to get around
onit fairly well; however, he does notice sone popping with
anmbul ati on that concerns hima lot....On exam he
denonstrates a normal gait. H's knee alignnent is neutral.
The collateral liganents are intact. There is no effusion
and no erythema. He has good strength in flexion and
extension. His range of notion is O to 130 degrees....AP
and lateral views of the |left knee show the inplants to be
wel | seated, fixed and in good position. There are no lytic
processes noted....| explained to himthat the popping in
his knee is the netal parts colliding with the plastic parts
within his inplant and he understands this.”

The record indicates that Dr. Hefley's assistant signed
a Wrk Status Report on January 2, 2008 with the foll ow ng
restrictions: “Class |V Moderate Iimtation of functional
capacity - patient is capable of clerical, sedentary type
activities. NOIlifting greater than 10 | bs. NO bendi ng,

stooping and tw sting.”
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On or about March 24, 2008, the Conm ssion received a
letter to the adm nistrative |aw judge from El i zabet h
Mazi ngo:

This concerns M. Harlan Penni ngton, WCC Fil e No:
F102835 | was an In Home Health Aid for M.

Penni ngtons late wife for two years.

| am now retired.

When Dr. Hefley talked to M. Pennington about his
knee surgery he was told he would be in the
hospital for about a week, then in rehab. for a
few days because he didn’t have anyone in the hone
to care for him

Wen | agreed to live with M. Pennington Dr.
Hefl ey rel eased himfromthe hospital on Sunday
after surgery on Friday.

| lived with himfor six weeks after the knee
replacenent. | used ny car to transport himto
and from Doctors apointnents and theropy (sic)
apoi nt nent s.

When he had his shoul der surgery. | went every
day to see after him Again, | used ny car to
transport himto Dr. and theropy.

He has ask ne to send you copies of ny
qgqualifications. Any other Questions about ny
qgqual i fications can be checked through The State
O Arkansas Departnment of Human Services, Ofice
of Long Term Care.

Hopefully this will clear up any questions the
i nsurance conpany m ght have.

A pre-hearing order was filed on May 13, 2008. The
claimant wote on his pre-hearing questionnaire, “lI had a

| ady who stayed with nme after surgrey (sic) - Drove ne to Dr
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Apts and therpy (sic). | paid her out of ny pocket. | was
never paid for that. The insurance |ady ask (sic) for a
signed statenent from her but, they never paid ne back.”
Respondent No. 1 contended that it had paid all appropriate
benefits to which the claimant was entitl ed.

The adm nistrative | aw judge schedul ed a hearing on the
i ssues of “nursing/attendant care services; wage
| oss/ permanent total disability; Second Injury Fund
l[iability; and controverted attorney fees.”

A hearing was held on June 19, 2008. The cl ai mant
testified that he had not worked for any enpl oyer since his
termnation in Cctober 2003. The claimant testified that he
was receiving social security benefits for retirement. The
claimant testified regarding his physical condition, “Wll,
as long as | don't try to do too much I neke it pretty good.
The pain has subsided fromwhat it was.”

An adm nistrative |law judge filed an opinion on
Sept enber 10, 2008. The adm nistrative |aw judge found,
anong ot her things, that the nursing care services rendered
by Ms. Mazingo were reasonably necessary. The
adm ni strative |law judge found that the claimant was

permanently and totally disabled. The adm nistrative |aw
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j udge found that Respondent No. 2, Second Injury Fund, was
not |iable; Respondent No. 1 does not appeal this finding.
Respondent No. 1 appeals to the Full Conm ssion the findings
regardi ng nursing services and permanent total disability.

1. ADJUDI CATI ON

A. \Wage-Loss Disability

The cl ai mant sust ai ned conpensabl e schedul ed injuries
to his right wist and left knee. A clainmnt who sustains a
scheduled injury is limted to the applicable all owances set
forth in Ark. Code Ann. 811-9-521, and such benefits cannot
be increased by considering wage-loss factors absent a
finding of permanent total disability. Federal Compress &
Whse. v. Risper, 55 Ark. App. 300, 935 S.W2d 279 (1996).
“Permanent total disability” means inability, because of a
conpensabl e injury, to earn any neani ngful wages in the sane
or other enploynent. Ark. Code Ann. 811-9-519(e) (1) (Repl.
1996). The burden of proof shall be on the enployee to
prove inability to earn any neani ngful wage in the sane or
ot her employnment. Ark. Code Ann. 811-9-519(e)(2)(Repl.
1996) .

The instant claimant did not prove by a preponderance

of the evidence that he was permanently and totally disabl ed
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as a result of the conpensable injuries to his right wi st
and |l eft knee. The claimant sustai ned conpensable injuries
on February 28, 2001 and subsequently underwent right-wi st
surgery. The treating surgeon, Dr. Hefley, pronounced

maxi mum medi cal i nprovenent for the claimant’s right wi st
on June 22, 2001. The claimant then underwent |eft-knee
surgery and a subsequent |eft-knee replacenment. Dr. Hefley
opi ned that the claimant had reached maxi mum nedi cal

i mprovenent for his |eft knee on February 9, 2005. Dr.
Hefl ey stated in March 2006 that the claimant’s knee caused
occasi onal pain but that the claimant was “doing reasonably
well.” Dr. Hefley exam ned the claimant’s knee in January
2008 and noted that the claimnt wal ked with a normal gait.
Dr. Hefley reported that the claimant’s knee alignnment was
neutral, that the liganents were intact, and that there was
no effusion or erythema. Dr. Hefley did not opine that the
clai mant was permanently and totally disabled with regard to
the right wist or left knee. The Full Conmm ssion finds
that the claimant did not prove he was entitled to permanent
benefits in excess of the anatom cal inpairnment ratings
accepted and paid by the respondents for the claimant’s

conpensabl e schedul ed injuries.
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The cl ai mant sustai ned an unschedul ed conpensabl e
injury to his left shoulder. 1In considering clains for
permanent partial disability benefits in excess of the
enpl oyee’ s percentage of permanent physical inpairnment, the
Comm ssion nmay take into account, in addition to the
per cent age of permanent physical inpairnment, such factors as
t he enpl oyee’ s age, education, work experience, and ot her
matters reasonably expected to affect his earning capacity.
Ark. Code Ann. §11-9-522(b)(1)(Repl. 1996).

In the present matter, the claimant is age 63 with only
a seventh grade education. However, the claimnt testified
he is able to read, wite, and perform sinple mathematics.
The cl ai mant began wor ki ng for the respondent-enpl oyer in
July 1993. The cl ai mant worked as a Master Pl unber and
performed supervisory responsibilities. It was stipulated
that the cl ai mant sustai ned conpensabl e schedul ed injuries
to his right wist and |l eft knee on February 28, 2001. The
cl aimant al so sustained a conpensable injury to his left
shoul der on that date. The claimant initially returned to
work for the respondents in Novenmber 2001 but his enpl oynent
was term nated on or about October 3, 2003. Dr. Hefley

operated on the claimant’s | eft shoul der in August 2004.
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Dr. Hefley opined by Cctober 2004 that the claimant coul d
return to work with restrictions, but the claimant did not
attenpt to return to work for any enployer. Dr. Hefley
not ed on Novenber 17, 2004, “1. W are going to release him
at this point with regard to his shoulder. He can do
over head work and reaching, however, | do want to limt his
l[ifting in the left hand to no nore than 25 pounds. |In
about three nore nonths he should be fine to do unrestricted
work and lifting with the left arm?”

Dr. Hefley reported on February 9, 2005, “Wth regard
to the left shoulder it is feeling well nuch of the tine.
It does get a bit sore and achy if he overuses it. He can
do sone overhead reaching and even sonme lifting up to 15 to
20 pounds to shoul der |evel but he has been avoi di ng doi ng

any lifting or heavy work overhead. Al t hough noti ng that
the clai mant had concerns about attenpting to return to work
as a Master Plunber, Dr. Hefley did not opine that the
claimant was permanently and totally disabled. Dr. Hefley
noted in March 2006 that overhead novenments such as throw ng
a ball or reaching overhead bothered the clai mant, but that

overall the clainmant was “reasonably happy with how the
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shoul der is doing.” Dr. Hefley assigned the clainmant an 8%
whol e- body i npai rnent rating on March 24, 2006.

The cl ai mant has not worked for the respondents or any
ot her enpl oyer since Cctober 2003. The Full Conm ssion
recogni zes that the claimant nay not be able to return to
full-time, unrestricted work as a Master Plunmber. The
record denonstrates, however, that the claimant is not
notivated to perform any gai nful enploynent, even work
within the claimant’s physical restrictions. A report on
January 2, 2008 indicated that the claimant had only
noderate |[imtation of his functional capacity and was
capable of clerical, sedentary activities. W again note
that the claimant is able to read, wite, and perform nath.
The claimant’s |lack of notivation is an inpedinment to a full
assessnment of his ability to return to appropriate worKk.
City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d
946 (1984). In the present matter, the Full Conm ssion does
not affirmthe admnistrative law judge' s finding that the
claimant is permanently and totally disabled. Instead, we
find that the claimant proved he was entitled to wage-| oss

disability in the anmount of 16%in excess of the 8%
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anat om cal inpairment accepted by the respondents for the
conpensabl e shoul der injury.

B. Nur si ng Servi ces

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent and nursing services as nmay
be reasonably necessary in connection with the injury
recei ved by the enployee. Ark. Code Ann. 811-9-508(a). The
Arkansas Suprene Court has said that the services
cont enpl at ed under “nursing services” are those rendered in
tending or mnistering to another in sickness or infirmty.
Little Rock Convention & Visitors Bur. v. Pack, 60 Ark. App.
82, 959 S.W2d 415 (1997), citing Pickens-Bond Constr. Co.
v. Case, 266 Ark. 323, 584 S.W2d 21 (1979). Nursing
services do not include assistance wth household and
personal tasks which the claimant is unable to perform
Pine Bluff Parks & Recreation Co. v. Porter, 6 Ark. App.
154, 639 S.W2d 363(1982).

An administrative |law judge found in the present
matter, “5. Nursing and attendant care services rendered to
and on behalf of the clainmant by Ms. Elizabeth Mazi ngo, was
reasonably necessary and causally related to the treatnent

of the claimant’s conpensable injury of February 27, 2001.”
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The Full Comm ssion affirns this finding. The clai mant
sust ai ned conpensable injuries to his right wist, left
shoul der, and | eft knee on or about February 27, 2001. The
claimant testified that Ms. Mazi ngo began perform ng in-hone
nursing care in about February 2004 while the clai mant was
recovering fromsurgery. The claimant testified that M.
Mazi ngo’ s personal assistance including changi ng bandages
and physical rehabilitation. Elizabeth Mazingo testified

t hat she had worked as a |icensed hone health aide since
1993. Ms. Mazingo described her work for the claimnt:
“That included everything, the bandages, the bed, gave him
his nmedication. | changed his clothes | w ped hi mwhen he
was dirty. Carried the bedpan and urinal. C eaned house
for him Took himto his doctor’s appointnments, transfer
himfromthe bed to a wheelchair, and just anything. | did
housekeepi ng, cooking. Basically just about everything for
hi m because he wasn’t able.”

We note that Elizabeth Mazingo did assist the clainmant
wi th assistance in sone household and personal tasks which
were not directly nursing services. Nevertheless, the
record shows that the mgjority of Ms. Mazingo' s work for the

claimant was related to hone health care and rehabilitation
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after surgery for his conpensable injuries. The clai mant
testified that he paid Ms. Mazi ngo approxi mately $4, 800. 00
for her services. The administrative |aw judge determ ned
that Ms. Mazingo was entitled to a weekly rate of $480. 00
for the claimant’s si x-week recovery period foll ow ng knee
repl acenent surgery. The administrative |aw judge
cal cul ated a weekly rate of $280.00 for the claimant’s four-
week recovery period follow ng shoul der surgery. A total of
these two rates calculates to $4000. However, the
adm ni strative | aw judge ordered Respondent No. 1 to
rei mburse the claimant “for nursing services totaling
$3,840. 00.” Because Elizabeth Mazi ngo was providi ng home-
based services to the claimant involving driving,
housekeepi ng, and shoppi ng, and not exclusively nursing care
services, we find that the claimant is entitled to the sum
of $1,920.00 to reinburse Ms. Mazingo for nursing care
servi ces.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant proved Ms. Mazingo' s
honme health care services were reasonably necessary in
connection with the conpensable injury. W direct the

respondents to reinburse the claimant for these services in
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t he anount of $1,920.00. The Full Conmi ssion finds that the
cl ai mant proved he was entitled to 16% wage-| oss disability
in excess of the 8% anatom cal inpairnment for his
conpensabl e | eft shoulder injury. The record denonstrates
that the conpensable injury was the naj or cause of the
claimant’ s wage-loss disability. The clainmant did not prove
he was permanently and totally disabled for the schedul ed
injuries to his right wist or left knee. The Ful

Comm ssion therefore affirnms the admnistrative | aw judge’s
opi nion as nodifi ed.

I T 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

After a de novo review of the record, | concur in
part and respectfully dissent in part fromthe majority
opinion. | concur that the hone health care he recei ved was
reasonably necessary. However, | dissent fromthe majority

opinion and find that the claimant proved by a preponderance
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of the evidence that he is permanently and totally disabl ed
and that he is entitled to reinbursenent of eighty percent
of his expenses for those hone health care.

PERVANENT DI SABI LI TY BENEFI TS

Arkansas Wirkers’ Conpensation |aw provides that
when an injured worker’s disability condition becones stable
and no further treatnment will inprove that condition, the
disability is deened permanent. A worker who sustains an
injury to the body as a whole may be entitled to wage-| oss
disability in addition to his anatom cal |loss. dass v.
Edens, 233 Ark. 786, 346 S.W2d 685 (1961). The wage-| oss
factor is the extent to which a conpensable injury has
affected the claimant’s ability to earn a livelihood.

Enerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W3d 848

(2001). In order to be entitled to any wage | oss disability
i n excess of permanent physical inpairnent, the clai mant
must first prove by a preponderance of the evidence that he
sust ai ned permanent physical inpairnment as a result of the

conpensable injury. Wal-Mart Stores, Inc. v. Connell, 340

Ark. 475, 10 S.W3d 727 (2000); Needhamv. Harvest Foods, 64

Ark. App. 141, 987 S.W2d 278 (1998). |If the enployee is

totally incapacitated fromearning a livelihood at that
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time, he is entitled to conpensation for permanent and total

disability. See Mnor v. Poinsett Lbr. & Mg. Co., 235 Ark.

195, 357 S.W2d 504 (1962). (bjective and neasurabl e
physi cal or nental findings, which are necessary to support
a determ nation of “physical inpairnment” or anatom cal
disability, are not necessary to support a determ nation of

wage | oss disability. Arkansas Methodi st Hosp. v. Adans, 43

Ark. App. 1, 858 S.wW2d 125 (1993).
The Commi ssion is charged with the duty of

determning disability. Cross v. Crawford County Menori al

Hospital, 54 Ark. App. 130, 923 S.W2d 886 (1996). In
determ ning the extent of permanent disability, the

Comm ssion may consider, in addition to the evidence of

per manent anat om cal inpairnent, claimant’s general health,
age, education, work experience, attitude, interest in
rehabilitation, degree of pain, and any other natters
reasonably expected to affect his future earning capacity.

Ark. Code Ann. Sec. 11-9-522(b)(1); dass, supra; Aler V.

Chanpi on Parts Rebuilders, Inc., 5 Ark. App. 307, 635 S.w2d

276 (1982); Arkansas Wod Products v. Atchley, 21 Ark. App

138, 729 S.W2d 428 (1987).
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For an award of permanent benefits, the
conpensabl e injury nust be the major cause of the disability
or inmpairment. If the injury conbines with a pre-existing
di sease or condition, or the aging process, to cause or
prolong the disability, permanent benefits are avail able
only if the conpensable injury is the najor cause of the
permanent disability or need for treatnent. Ark. Code Ann
Sec. 11-9-102(4)(F)(ii). Major cause is defined as nore
than fifty percent (50% of the cause. Ark. Code Ann. Sec.
11- 9- 102( 14) .

| find that the claimant proved by a preponderance
of the evidence that he was permanently and totally
di sabl ed. He suffered a conpensable injury to his right
wist, left shoulder and left knee. The wist and knee
injuries were schedul ed, while the shoulder injury was to
t he body as a whol e.

The clai mant was sixty-two years old at the tine
of hearing, with a seventh grade education. He could read,
but he did not do nmuch witing. He could do sinple math.
Wil e enpl oyed with respondent enpl oyer he was denoted out
of a supervisory role because he did not have conputer and

office skills. He had a master plunber |icense but was
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unabl e to take on apprentices, because he could not nonitor
t heir work. He was unable to work as a plunber, because of
hi s knee and shoul der.

The claimant credibly testified that he was
physi cally unable to work since Cctober 2003. He stated
that on a typical day, he would walk “a little bit” in his
yard and sit on his back porch or in the yard: “That’s where
| stay.” H s girlfriend drove for him but he “really” only
got out to go to the doctor.

The claimant did not feel that he coul d work,
because his knee was very stiff when he got up in the
nmorning. To loosen it, he would “put it up” and then wal k.
He exercised it every norning. The claimant testified that
his knee was the biggest inpedinent to his return to work:
“I1]f I"’mup on it too nuch it just tightens up and don’t
want to work and goes to hurting and I go sit down. You
can’t do that out there, | can't clinb in and out of ditches
and wal k through mud and go up on roofs and | adders and t hat
kind of stuff that would be required to be a working plunber
out in the field.”

After October 2003, he did not work anywhere or

| ook for a job, because he was physically unable “to get out
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and do the work.” He explained that he knew he coul d not
wor k, based upon “[jJust what little bit of walking | do
around the house and having to stop and rest ny |leg and
stuff like that.” He did not apply for unenpl oynent,
because he could not attest that he was physically able to
go to work.

The claimant testified that his shoul der did not
bot her him unl ess he picked up sonething heavy or used it

too nuch, and then he would feel it the next day. He

stated, “I don’t use it much really, for nothing. Cause |
know | can't.” He was | eft handed, but |earned to use his
right hand due to the I[imtations in his left arm *“l have
to. That’s ny main hand now.” However, his right wist was
still nunmb, and it felt “broke or bruised.”

The claimant |ived on sixty-eight acres. 1In

response to the question, “do you wal k over the 68 acres,”
he said “No. Lord no.” He had a four-wheeler in which he
had installed hand shift, so that he could shift with his
right hand. He had a current hunting and fishing |license,
but had not fished the year of the hearing. The year prior

he had taken his grandchildren to a stock pond. He hunted
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in the 2007 deer season, in his back yard where he sat and
wat ched for gane.

El i zabet h Mazingo testified that she provi ded hone
health care for the claimant after both his knee and
shoul der surgeries. She had known the cl ai mant before the
accident, and she stated that he had no physical limtations
before it. He could do “heavy type stuff and pl unbers
work,” on the job and at home, but after the injury he was
not able to do anything Iike what he did before, “not at
all.” The claimant did not assist her with her activities
and busi nesses. They went fishing a couple of tines the
year prior to the hearing, but not since that tine. She
hunted, riding the four-wheeler to the deer stand. He
hunted, but fromthe back yard froma |awn chair. They did
not have any hunting success in the year before the hearing.

Dr. Hefley issued a permanent anatom cal
inmpairment rating for his February 28, 2002 injury to his
| eft knee in the anobunt of 37%to the |ower extremty or 15%
to the whol e person, and for his February 28, 2002 injury to
his |l eft shoulder in the amount of 13%to the upper

extremty or 8% whol e person
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On Novenber 17, 2004, Dr. Hefley rel eased the
claimant with regard to his shoulder. He could do overhead
work and reaching, but lifting with his left hand was
l[imted to no nore than 25 pounds. On February 9, 2005, Dr.
Hefl ey noted his | eft shoul der becane sore and achy if he
overused it. He could do sonme overhead reaching and even
some lifting up to 15 or 20 pounds to shoul der |evel, but he
was avoi ding doing any lifting or heavy work overhead. The
doctor noted both shoul der and knee were “doing well.” Dr.
Hefl ey noted the claimant’s concern that he would not be
able to return to work as a master plunber. On March 14,
2006, Dr. Hefley noted that the claimant’s | eft shoul der
only bothered himw th overhead novenents. Throw ng a bal
with his grandchildren was difficult. Overhead work, even
changing a light bulb, bothered him

On March 14, 2006, Dr. Hefley noted that the
claimant’ s knee also hurt once in a while. On January 2,
2008, Dr. Hefley stated that for his left knee, the
claimant’s work status was “Class |V’ which was a noderate
limtation of functional capacity. He was capabl e of
clerical, sedentary type activities, with no lifting greater

than 10 | bs, and no bendi ng, stooping or tw sting.
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In light of the claimnt’s advancing age, limted
education, heavy |abor work history, |lack of conputer or
office skills, and his physical limtations, | find that he
was permanently and totally disabled. Hi s shoulder injury
prevented himfromreturning to work as a naster plunber.
H s knee injury limted himto clerical, sedentary type
activities, with no lifting greater than 10 | bs, and no
bendi ng, stooping or twisting. The clainmant was denoted
froma position which required conputer work in addition to
his master plunber and foreman work, because he could not do
that work. There is no evidence that any job existed which
a sixty-two year old man with a seventh grade education and
t he severe physical limtations he had could obtain or
perform Furthernore, his cooperation with the doctor’s
pl an of therapy, both clinical and at hone, and his return
to work between his injury and his layoff in October 2003,
all indicate that he was conmtted to recovery. His refusa
to draw unenpl oynent, because he could not honestly say he
was able to return to work, also weighs in favor of the
claimant’ s true permanent and total disability status.

find that the claimant proved by a preponderance of the
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evi dence that he was permanently and totally disabled due to
t he February 2002 conpensabl e injury.

The majority also found that the clai mant was
entitled to rei mbursenent for nursing services provided by
Ms. Mazingo and paid for by the claimant, a finding with
which | concur. However, the nmgjority limted the award of
rei nbursenent, because Mazi ngo was paid to do services which
were nursing services and al so those which were not nursing
servi ces under Ark. Code Ann. Sec. 11-9-508(a). | concur
that all the services provided by Mazingo may not fal
within the definition of “nursing services” according to the
Act, however, | disagree with the majority’ s reduction of
the award of rei mbursenment by one-half. The only services
whi ch Mazingo and the clainmant identified which appear to be
outside the definition were housekeepi ng and cooki ng,
activities which accounted for nuch | ess than one-hal f of
her total activities for the claimant. The majority even

states that “the record shows that the najority of M.

Mazi ngo’'s work for the clainmant was related to hone health

care and rehabilitation after surgery for his conpensabl e
injuries.” (Enphasis added.) |If the majority of the work

was nursing service, then the claimant is entitled to be
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reimbursed for nore than fifty percent of the cost of

Mazi ngo’ s services. G ven that cooking and housekeepi ng
were not her primary activities, | would increase the award
of reinmbursenent to eighty percent of the total anount of
hi s expenses for her services.

Based upon ny de novo review of the record, | nust
dissent fromthe majority opinion finding that the clai mant
failed to prove by a preponderance of the evidence that he
was permanently and totally disabled. | find that he was
permanently and totally disabled due to his conpensabl e
injury. | concur with the nmajority opinion that the
claimant is entitled to reinbursenent for his expenses
related to nursing services and that all the services
provi ded by the hone health care nurse may not have been
nursi ng services under the statute. However, | dissent from
the reduction of the award by fifty-percent, and I would
award hi mrei nbursenent of eighty percent of his expenses.
For the aforenmentioned reasons, | mnust concur and

respectfully dissent fromthe majority opinion.

PH LIP A HOOD, Conm ssi oner



