BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI M NO. F708235

JI MW D. ROCERS,
EMPLOYEE CLAI MANT

HYDE' S TERM TE & PEST CONTROQL,
EMPLOYER RESPONDENT

VESTPORT | NSURANCE CORPORATI ON,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED JULY 9, 2009

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M SCOTT W LLHI TE,
Attorney at Law, Jonesboro, Arkansas.

Respondent represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed January 22, 2009. The adm nistrative |aw
judge found that the claimnt was entitled to additional
medi cal treatnent, and that the claimant proved he was
entitled to tenporary total disability benefits beginning
March 18, 2008 and continuing through a date yet to be

determ ned. After reviewng the entire record de novo, the
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Ful | Commi ssion affirnms the admnistrative | aw judge’s
opinion as nodified. The Full Commi ssion finds that the
cl ai mant proved he was entitled to additional nedical
treatment, including surgery perfornmed by Dr. Abraham W
find that the claimant proved he was entitled to tenporary
total disability benefits from March 18, 2008 through July
7, 2008.
. H STORY

Jimry Dal e Rogers, age 52, testified that he becane
enpl oyed with Hyde’'s Termte & Pest Control in about 2004.
M. Rogers testified that he was a pest control supervisor,
and that his work required spraying for pests in honmes and
busi nesses. The parties stipulated that the enpl oynent
relationship existed at all relevant tinmes, and that the
cl ai mant earned sufficient wages to be entitled to a
conpensation rate of $347.00 weekly for tenporary total
disability benefits. The parties stipulated that the
cl ai mant sustai ned a conpensabl e back injury on July 9,
2007. The claimant testified that he stepped in a hole
while working and initially felt pain in his ankle. The
claimant testified that he at first did not feel pain in any

part of his body except his |eft ankle.
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The record indicates that Dr. Bobby A Thonpson, a
conpany physician. provided treatnment on July 9, 2007: “Pt
was at a customer’s house and stepped in a hole with |eft
leg. WC for Hyde’s. Did not fall. Didn’t turn ankle
over. Happened about noon. Didn't hurt then, but left calf
nmuscl e has gradually gotten nore painful since then. Able
to walk on left leg....sprain of left gastrocnem us
nmuscle....Pt to stay off leg as nmuch as possible and keep it
elevated. Pt. totry to work with it. Returnin 1 week if
no i nprovenent.”

The claimant testified that he began experienci ng back
probl ens “approxi mately 20 days after | had seen Dr.
Thonpson. ... Early one norning | woke ny wife up. M back
was hurting severely bad. She took nme to the energency
room” The cl ai mant sought energency treatnment for right
hip pain on July 29, 2007. The notes at that tinme indicated
that the claimant’s condition was “aggravated by riding to
Menphi s.” Physical exam nation on that date showed muscle
spasmin the claimnt’s back, and the clinical inpression
was Acute Myofascial Strain, lunbar. Treatnent

recommendati ons i ncluded nedi cation and “total bedrest.”
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The clai mant gave the followi ng history at a doctor’s
clinic on July 30, 2007: “Wke up with back pain this past
Sunday norning. Went to the ER, they gave hima shot. He
is still having pain in the (R) side of his | ower back. He
is on pain tablets and Soma.” It was indicated that the
claimant could return to work on August 2, 2007.

Dr. Thonpson noted on August 20, 2007, “50 year old
mal e presents with c/o | ow back pain continues to have
severe | ow back pain....Gven the chronicity of pain and
wor seni ng of sx’s, he needs an MRl of |unbar spine to
eval uate for disc pathology.” An MRl of the clainmant’s
| unbar spine was taken on August 22, 2007, with the
following inpression: “1. Degenerative change of | unbar
spine at multiple levels. 2. No disk herniation or spinal
stenosis.”

Dr. Thonpson noted on August 23, 2007, “MRI shows disc
bul ges at multiple levels. Shows bilateral ml|d neural
foranmen narrowing at L4-5. No spinal stenosis. This would
explain pt’s radicul opathy down both legs. Pt did not have
this before initial injury. Likely pt had degenerative disc
di sease before injury, but likely to have worsened due to

injury to the point that pt having severe pain. | do not



Rogers - F708235 5

feel that MRl findings reveal a surgical problemat this
time. WII refer to pain nmanagenent for other treatnent
options. Due to current pain, |I don’t think he could
tolerate PT at this tine.”

Dr. John D. Brophy exam ned the cl ai mant on Septenber
24, 2007:

M. Jimy Rogers is a 50-year-old white nmal e
referred at the request of Wrkers’ Conpensation
for evaluation of back pain. On 9 July, 2007, he
stepped in a six inch hole with his right foot.

At that tinme, he primarily conplained of right
foot pain and al so sone | ow back pain. He was
eval uated the sanme day and di agnosed with an
Achilles tendon injury. Approxinmately ten days

| ater, he awoke with significantly increased back
pain....M. Rogers has been off work sedentary at
hone for the past six weeks. H s chief conplaint
is back pain localized to the inferior |unbar

par aspi nal nuscles. He has sonme intermttent
bilateral |ower extremty pain extending to his
heel . ...

Lunbar MRI dated 22 August, 2007 denonstrates mld
mul til evel spondyl osis w thout evidence of HNP or
nerve root conpression.

Dr. Brophy’'s inpression was “Lunbar nyofascial pain
associated wth [unbar spondyl osis w thout clinical evidence
of radicul opathy or radi ographi c evidence of nerve root
conpression....|l have suggested conservative managenent with

a trial of physical therapy/work conditioning program which

will be set up near his hone....He is cleared to return to
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work at light duty with no lifting over 10 pounds and no
repetitive stooping or bending.”

The cl ai mant was provi ded physical therapy begi nning
Sept enber 27, 2007. Dr. Brophy reported on Cctober 8, 2007,
“M. Rogers overall describes 50% i nprovenent in his back
pain since initiating a physical therapy/work conditioning
program His worst pain is localized to the left |unbar
paraspi nal nuscles. He reports intermttent left leg pain.”
Dr. Brophy’'s inpression was “Lunbar nyofascial pain
associated with [unbar spondyl osis w thout clinical evidence
of radicul opathy or radi ographic evidence of nerve root
conpression....|l have suggested progression of a hone
endurance exercise program He is cleared to return to work
today with a 25 pound lifting restriction which wll
i ncrease to 35 pounds on 15 October, 2007. He will be
cleared to return to work at full duty without restriction
on 22 Cctober, 2007.”

Dr. Brophy stated on Cctober 22, 2007, “In my opinion
there is no indication for surgical intervention. | have
suggested conti nued progression of his hone endurance
exercise program He is cleared to return to work today

with a thirty pound lifting restriction which will be



Rogers - F708235 7

increased to forty pounds on Cctober 29, 2007. He will be
cleared to return to work at full duty without restriction,
Novenber 5, 2007. He will be considered at nmaxi num nmedi cal
i mprovenent, Novenber 5, 2007, with a PPl rating of 0% If
he is unable to tolerate full duty, we discussed the option
of alternative enploynent or another nedical opinion.”

The claimant testified that he requested a change of
physi ci an, and that the Wrkers’ Conpensati on Conm ssion
sel ected Dr. Abraham Dr. Robert E. Abraham exam ned the
cl ai mant on January 11, 2008: “Jim Rogers was referred by
WCC....He works for a termte and pest control company when
he stepped in a hole on July 9, 2007....Presently, he has
pai n across the | ow back and down the left leg all the way
into his foot. He states he has a sharp stabbing pain that
is constant....He states he has m ssed no work due to this
injury, but has to take pain nedication and MR to be able to
do so....He is having nunbness and tingling that goes al
the way into his foot. He feels he has sonme weakness in his
left leg.”

Dr. Abraham assessed “1. L Lunbar Radi cul opathy.” Dr.
Abr aham pl anned a | unbar myel ogram and conti nuation of |ight

duty.
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Dr. Gegory Lewis reviewed a | unbar nyel ogram on
February 14, 2008 and gave the inpression, “This patient has
grade | spondylolisthesis at L5-S1 secondary to bil ateral
spondyl ol ysis of L5. No other significant abnormality is
identified.” Dr. Abraham noted on February 14, 2008 that a
| unbar nyel ogramrevealed “mn L foram nal disk bul ge at
L4/5.” Dr. Abraham assessed “1. L Lunbar Radi cul opat hy”
and indicated that the clainmant nmay be a candi date for
per cut aneous di skect ony.

A cl ai ns supervisor informed the claimant on March 14,
2008, “This letter is to confirmour recent telephone
conversation of today. At that tine | advised you we would
not be accepting any further responsibility for your current
problenms. We will pay for the initial visit to Dr. Abraham
on 1-11-08. All nedical treatnent after that date is your
responsibility.”

The claimant testified that he did not work for the
respondent - enpl oyer after approxinmately March 18, 2008.
Jerry Dal e Hyde, the respondent-enpl oyer’s owner/ operator,
testified for the respondents:

Q Now, he continued to work for you unti
roughly March 18'" of ‘08, does that sound right?
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A Yes, sir, it was actually on March the 18'".
On the 17'", | believe it was, | asked him- it
was either the 17'" or 18'", but | asked himif he
m ght be able to do a couple of pest control
stops. At that tinme he was mainly answering the
phone and doing light sales, and | asked himif he
could do a couple pest control stops if we needed
himat the end of the nonth, and he agreed to do
it. Then that afternoon he cane in and said that
he got a phone call from Shelia Hall, said they
weren’'t going to pay for any nore bills, and he
said he wasn’'t going to take a chance on hurting
hi nsel f, and that he wasn’t going to do them

Q Okay. So he had been doing sone |ight pest
control duties, you were providing |light duty, and
apparently it was around the tinme of this phone
call that he indicated he wasn’t going to do any
nor e?

A.. Yes, sir.
Q Did you ever refuse to offer himwork?

A. No, sir.

Q Tell himyou didn’t have any work avail abl e?

A. No. On 3/18, he actually decided that he
wasn’t going to do any nore stooping or bending or
twisting or anything, and |I said, “It mght be
best to just put you on nedical |eave until you
get over your problem and then conme back and go to
wor k. ”

Dr. Abraham perfornmed a “Left L4-5 Plasma Di sc

deconpression” on April 1, 2008. The pre- and post-

operative diagnosis was “Left L4-5 HNP, contained.”
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The claimant followed up with Dr. Abraham on May 1
2008: “He states he is doing nuch better. He is stil
havi ng sone pain. Last week he nowed the |awn and did sone
weed eating and was very unconfortable afterwards.” Dr.
Abrahanis treatnent plan included “2. Allow work” and
return in four nonths.

Dr. Abraham di agnosed Left Lunbar Radi cul opat hy on June
4, 2008 and wote on a Certificate For Return To School O
Wrk, “M. Rogers does not need to return to work until he
conpl etes PT/work hardening for 1 nonth.”

The claimant’s attorney corresponded with Dr. Abraham
on June 27, 2008 and stated, “It is ny understanding that
you have exam ned and/or treated Jimmy D. Rogers for his
recent back injury. | would |ike to obtain your opinion, to
a reasonabl e degree of nedical certainty (at |east 51%
probability) as to whether the injury to M. Rogers’ back

resulted fromhis work accident at Hyde’'s Termte and Pest

Control on July 9, 2007. | have enclosed a form which has
two options for your convenience. |f one of the opinions
nmeets with your approval | would appreciate it if you would

check the appropriate box, sign and date the form and send

it back to ne.”
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The claimant followed up with Dr. Abrahamon July 3,
2008:
He is conplaining of md back pain that radiates

to his left side since yesterday after therapy.
M. Rogers is also conplaining of L leg pain and

tingling and “sonetinmes just goes out on ne.” He
is not doing any activities except wal king. He
does not have sharp pain but still hasd (sic) sone

pain in the md back and sone nunbness in his | eg.
He is unable to build up his L leg but he just
cannot do it.

Dr. Abraham assessed “1. S/ P L4/5 PDD. Lunbar Spi ne
Pain.” Dr. Abraham s plan included “2. Allow back to work
with restrictions.”

Dr. Abrahamindicated on a Certificate that the
clai mant was able to return to work on July 7, 2008 with the
following limtations: “No lifting over 25 pounds. No
bendi ng, no stooping.”

On July 25, 2008, Dr. Abrahamreplied to counsel’s June
27, 2008 correspondence and checked a |ine beside the
foll ow ng | anguage:

It is ny opinion to a reasonabl e degree of nedical
certainty, or at |least 51% probability, based upon
the information presented to nme, including a

hi story given by the patient, that the major cause
of Jinmmy D. Rogers’ |ower back injury and need for
treatnent was his accident on July 9, 2007 while

he was working for Hyde's Termte and Pest
Cont r ol
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A pre-hearing order was filed on Cctober 15, 2008. The
cl ai mant contended that the respondents “should be held
responsi ble for all outstanding hospital, nedical, and
related treatnment, including, but not limted to, surgery
performed by Dr. Robert Abraham, together with continued
reasonably necessary nedical treatnent; that he is entitled
to tenporary total disability benefits begi nning July 10,
2007, and continuing through the present, nmintaining that
his healing period has not ended, less credit to respondents
for dates worked; and that a controverted attorney’s fee
shoul d attach to any benefits awarded.”

The respondents contended that the clai mant “was
rel eased to return to work without restrictions, limtations
or inpairment as of Novenber 5, 2007, and that prior to said
date, the claimant’s condition and any limtations had been
accomodat ed by the enployer. Respondents further naintain
that treatnent by Dr. Robert Abrahamfollowing his initia
eval uati on was unreasonabl e, unnecessary, and unrelated to
the adm tted conpensable injury.”

The parties agreed to litigate the foll ow ng issues:

1. daimant’s entitlenment to additional nedical
t reat nent .
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2. Caimant’s entitlenment to additional tenporary
total disability.

Dr. Brophy noted on Novenber 30, 2008:

M. Rogers was eval uated through this office in
Sept enber 2007 for conplaints of back pain. A

| umbar MRI from August 2007 denonstrated

mul til evel spondyl osis. He was diagnosed with

| umbar nyofascial pain and reported 50%

i mprovenent in his synptons three nonths after his
injury. He was cleared to return to work at ful
duty without restriction on 5 Novenber, 2007 with
a PPl rating of zero (0%. On 11 January, 2008,
he eval uated by Dr. Abraham for conplaints of
ongoi ng | ow back pain. At that tine, he was
describing | ow back and left |eg pain associated
wi th nunbness and weakness. Medications included
Percocet and Skel axin. Dr. Abraham noted weakness
of the left quadriceps and | eft extensor hallucis
| ongus with symretric deep tendon refl exes. He
reviewed the lunbar MRl which he considered
consistent with a left foram nal L4-5 HNP. A

foll owup note on 14 February, 2008 indicates that
t he nyel ogram denonstrated a mnimal |eft

foram nal disc bulge at L4-5. According to a
letter fromM. Wade, the attorney for Hyde's
Termte & Pest Control, M. Rogers eventually
underwent a surgical procedure by Dr. Abraham and
has continued to conplain of back and left |eg

pai n.

Based on ny evaluation, M. Rogers did not devel op
a lunbar radiculopathy related to his work injury
in July 2007 nor did his radi ographic studies
denonstrate evidence of nerve root conpression and
therefore, he was not considered an operative
candidate in Cctober 2007 and was cleared to
return to work at full duty. [If subsequent

radi ographic studies in February 2008 denonstrated
evi dence of nerve root conpression that would
justify surgical intervention, these findings
woul d not necessarily be related to the work



Rogers - F708235 14

injury in July 2007. If these radi ographic
studi es were equivocal and surgery failed to

i nprove his synptons, this would further

val idate the fact that no structural change
occurred related to the lunmbar spine as a result
of the July 2007 work injury which would warrant
surgical intervention.

The claimant’s attorney corresponded with Dr. Thonpson
on Decenber 4, 2008 and stated in part, “I represent Jimy
D. Rogers regarding a workers’ conpensation claimfor
injuries he believes resulted froma fall he had at work on
July 9, 2007....M. Rogers ultimately had surgery for a
| oner back problemfollowing this accident. | would like to
obtain your opinion, to a reasonabl e degree of nedical
certainty (at |east 51% probability) as to whether the

injury to M. Rogers’ back resulted fromhis fall on July 9,

2007. 1 have enclosed a formwhich has two options for your
convenience. |If one of the opinions neets wth your
approval | would appreciate it if you would check the

appropriate box, sign and date the form and send it back to
nme.”
Dr. Thonpson checked a line beside the foll ow ng
| anguage provi ded by counsel :
It is ny opinion to a reasonabl e degree of nedical
certainty, or at |east 51% probability, based upon

the information presented to nme, including a
hi story given by the patient, that the major cause
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of Jinmmy D. Rogers’ |ower back injury and need for
treatment was his accident on July 9, 2007 while
he was working for Hyde’'s Termte and Pest
Cont r ol
A hearing was held on Decenber 12, 2008. The cl ai nant
testified that he had not worked since his April 1, 2008
surgery, “Because ny injury hurts so bad.” The cl ai mant
testified on direct:
Q Now, you have received, Jimmy, have you not,
unenpl oynent benefits during the tinme you ve been
of f?
A Yes, sir.

Q Al right. Wen did you first begin receiving
unenpl oynment benefits?

A | filed for it in March. As far as the date,
| cannot give you the date.

Q And what happened with regard to that

enpl oynent ?

A. M. Hyde cone out to the truck and expl ai ned
to me that the sales, the light duty sales that he
had me doi ng, was not working out too good, and he
didn’t have any nore |ight duty.

Q Okay. So fromthat point forward you have not
been working at Hyde’ s?

A. No, sir, | have not...

Q And how nuch [enpl oynent benefits] are you
recei ving per week?

A.  Two hundred and forty dollars a week....
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Q And has Dr. Abrahamor Dr. G easer rel eased
you to go back to a light duty position since the
surgery?

A. The last note that | had from Dr. Abraham on
the last day | seen himand it was |ight duty.

Q Okay. Have you been able to return to a |ight
duty job?

A No, sir.

Q Okay. Any reason why? Do you know if there
is any light duty at Hyde s?

A. Evidently not.
The claimant testified on cross-exam nation that
surgery had hel ped “the sharp shooting pain” down his |eft
| eg, but that he still had pain in his back and | ower | eg.
An administrative law judge filed an opinion on January
22, 2009. The administrative |law judge found, in pertinent
part:

3. The claimant has proven, by a preponderance of
t he evidence, that his need for treatnent,

i ncluding, but not limted to, surgery perforned
by Dr. Robert Abraham was reasonably necessary,
as well as causally related to the admtted July
9, 2007, conpensable injury.

4. Respondents are responsible for al

out standi ng hospital, nedical, and rel ated
treatment, including, but not limted to, al

di agnostic testing, treatnent, including surgery
performed by Dr. Robert Abrahamon April 1, 2008,
and respondents renai n responsi ble for continued,
reasonably necessary nedi cal treatnent.
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5. The claimant has proven, by a preponderance of
the evidence, that he is entitled to tenporary
total disability benefits begi nning on or about
March 18, 2008, at which tinme the clai mant stopped
wor ki ng for the enpl oyer, and continuing through a
date yet to be determ ned.

The respondents appeal to the Full Comm ssion.

1. ADIJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant mnust
prove by a preponderance of the evidence that he is entitled
to requested nedical treatnment. Wwal-Mart Stores, Inc. v.
Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003). What
constitutes reasonably necessary nedical treatnment is a
guestion of fact for the Conm ssion. Dalton v. Allen Eng’g
Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

In the present matter, an adm nistrative |aw judge
found that the claimant proved he was entitled to additional
medi cal treatment, including surgery fromDr. Abraham The
Ful | Comm ssion affirnms this finding. The evidence

denonstrates that the claimant sprained his | eft ankle when
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he stepped into a hole while running on July 9, 2007 (during
the course of enploynent). The parties stipulated that the
cl ai mant sustai ned a conpensabl e back injury. Dr. Thonpson,
t he conpany physician, and Dr. Abraham the surgeon chosen
for the claimant by the Conmmi ssion, both opined that the
claimant’s need for treatnent was caused by the work-rel ated
accident. W recognize Dr. Brophy’s opinion that the
conpensabl e injury did not result in a need for surgery.

Dr. Brophy opined that there was no “structural change” to
the claimant’s | unbar discs as a result of the conpensabl e
back injury of July 9, 2007. W again note, however, the
respondents’ stipulation that the clai mant sustained a
conpensabl e back injury. The clainmant was not required to
provi de objective evidence of his continued need for
treatment. See Castleberry v. Elite Lamp Co., 69 Ark. App.
359, 13 S.W3d 211 (2000). See also Chamber Door
Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W2d 196
(1997). The Commi ssion has the duty of weighing nedical

evi dence and, if the evidence conflicts, its resolution is a
guestion of fact for the Conm ssion. Green Bay Packaging v.
Bartlett, 67 Ark. App. 332, 949 S.W2d 695 (1999). In the

present matter, the Full Conmm ssion finds that the opinions
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of Dr. Thonpson and Dr. Abrahamare entitled to nore
evidentiary weight than the opinion of Dr. Brophy.

The Commission referred the claimant to Dr. Abraham
after the claimant requested a change of physician. Dr.
Abraham first exam ned the claimant on January 11, 2008.
After the claimant exercised his statutory right to a one-
ti me change of physician, the respondents were required to
pay for the initial visit with Dr. Abrahamto satisfy their
obligation to provide adequate nedi cal services; the
respondents were not bound by Dr. Abrahanis treatnent
reconmendati ons. See Wal-Mart Stores, Inc. v. Brown, supra.
Dr. Abraham perforned a surgi cal deconpression at L4-5 on
April 1, 2008. The post-operative diagnosis was “Left L4-5
HNP, contained.” The nedical records corroborated the
claimant’s testinony that there was sone post-surgica
i nprovenent. The clainmant testified that he still felt pain
in his back but that his |leg pain had decreased foll ow ng
surgery. Post-surgical inprovenment is a rel evant
consideration in determ ni ng whet her surgery was reasonably
necessary. Winslow v. D&B Mech. Contrs., 69 Ark. App. 285,
13 S.W3d 180 (2000). The Full Comm ssion finds in the

present matter that the claimant proved Dr. Abrahami s
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surgery was reasonably necessary in connection with the
stipul ated conpensable injury to the claimnt’s back on July
9, 2007. The adm nistrative | aw judge’s decision awardi ng
additional nedical treatnment is affirned

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enployee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The healing
peri od ends when the enployee is as far restored as the
per manent character of his injury will permt. Carroll Gen.
Hosp. v. Green, 54 Ark. App. 102, 923 S.W2d 878 (1996). If
the underlying condition causing the disability has becone
stable and nothing in the way of treatment will inprove that
condition, the healing period has ended. K II Constr. Co.
v. Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

An adm nistrative |law judge found in the present matter
that the claimant proved he was entitled to tenporary total
di sability benefits begi nning March 18, 2008 and conti nui ng
through a date yet to be determ ned. The Full Comm ssion
finds that the clainmant proved he was entitled to tenporary

total disability benefits begi nning March 18, 2008 through
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July 7, 2008. The parties stipulated that the clai mant
sust ai ned a conpensabl e back injury on July 9, 2007. The
cl ai mant was di agnosed with acute |unbar nyofascial strain
on July 29, 2007. The clainmant began treating with Dr.
Abraham on January 11, 2008. Dr. Abraham kept the cl ai mant
on light duty. The respondents’ owner-operator, Jerry Hyde,
testified that he placed the claimant on nedical |eave
begi nni ng approxi mately March 18, 2008. The record
therefore indicates that the claimant remained within a
heal i ng period for his conpensable |unbar strain and was
totally incapacitated from earni ng wages as of March 18,
2008. Dr. Abraham perforned surgery on April 1, 2008.

Dr. Abrahamreturned the claimant to restricted work on
July 7, 2008. The record does not contain any additional
treatnent recommendations from Dr. Abraham The Ful
Commi ssion finds that the claimant reached the end of his
heal i ng period for the conpensable |unbar strain and surgery
no later than July 7, 2008. W recognize the claimant’s
testinmony that he was unable to return to work because of
pain. However, the persistence of pain may not of itself
prevent a finding that the healing period has ended,

provi ding that the underlying condition has stabilized. Mad
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Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582
(1982). The Full Conmission finds in the present matter
that the claimant’s condition had stabilized and had becone
permanent no later than July 7, 2008. Even if it was
determ ned that the claimant remained within a healing
period as of July 7, 2008, the evidence does not denonstrate
that the claimnt was totally incapacitated from earning
wages after Dr. Abrahami s rel ease on July 7, 2008.

Based on our de novo review of the record, the Ful
Comm ssion affirns the adm nistrative | aw judge’ s opinion as
nodi fied. The Full Conm ssion finds that the clai mant
proved all of the nedical treatnent of record, including
surgery perforned by Dr. Abraham was reasonably necessary
in connection with the stipul ated conpensable injury to the
claimant’s back. W find that the clai mant proved he was
entitled to tenporary total disability benefits from March
18, 2008 through July 7, 2008. Tenporary total disability
shall be payable to the claimant with respect to any week
for which he recei ved unenpl oynent benefits, but only to the
extent that the tenporary total disability otherw se payabl e
exceeded the unenpl oynent benefits. See Ark. Code Ann. 811-
9-506(b) (Repl. 2002). The claimant’s attorney is entitled
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to fees for legal services in accordance with Ark. Code Ann
811-9-715(Repl . 2002). For prevailing on appeal to the Ful
Comm ssion, the clainmant’s attorney is entitled to an
additional fee of five hundred dollars ($500), pursuant to
Ark. Code Ann. §11-9-715(b)(Repl. 2002).

T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority’ s opinion
finding that the claimant is entitled to additional nedical
treatment and awardi ng tenporary total disability benefits.
In my opinion, the claimant has failed to neet his burden of
pr oof .

The majority has found that the respondents are
responsi bl e for the outstandi ng nmedical and rel ated
treatment including the surgery performed by Dr. Robert

Abraham M review of the evidence denonstrates that the
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claimant is not entitled to additional medical treatnent.
The clai mant was seen by Dr. John Brophy, a Menphis
neur osurgeon, after being referred by Dr. Thonpson. Dr.
Brophy reviewed the claimant’s MRl and he determ ned that
the clai mant had “lunbar myof ascial pain associated with the
| umbar spondyl osis wi thout clinical evidence of
radi cul opat hy or radi ographic evidence of nerve root
conpression.” Dr. Brophy treated the clai mant
conservatively AND cleared the claimant to returned to |ight
duty.

On Cct ober 8, 2007, the clai mant was seen by Dr.
Brophy. Dr. Brophy ordered the claimnt to begin a home
endurance exercise program On Cctober 22, 2007, Dr. Brophy
again saw the claimant and opined that “there is no
indication for surgical intervention.” He released the
cl ai mant as havi ng reached nmaxi mum nedi cal i nprovenent to
return to full duty without restrictions and w thout any
per manent anat omi cal inpairnent on Novenber 5, 2007.

The cl ai mant requested and was granted a change of
physician to Dr. Robert Abraham A nyel ogram was perforned
on February 14, 2008, pursuant to the orders of Dr. Abraham

whi ch reveal ed “grade one spondyl oti sthesis at L5-S1
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secondary to bilateral spondylosis of L5. No other
significant abnormality is identified.” The foll ow up CT
reveal ed the same. These findings, in my opinion, support a
conservative approach and certainly do not support surgica

i ntervention.

I n addi tion, the nedical evidence and the
testinony indicates that the claimnt did not conplain of
any back pain until twenty days after he stepped in the
hole. The claimant did not exhibit or reveal any “lunbar
radi cul opathy” as a result of the incident. The opinions
and reports of both Dr. Thonpson and Dr. Brophy do not
i ndi cate any | unbar radicul opathy and this was confirnmed by
the MRl and the CT. It is clear that the clainmant was not a
surgical candidate. It is further of note that the surgery
provided little, if any, inprovenment of the claimant’s
conplaints, thus confirm ng that said surgery was not
reasonabl e and necessary. Postsurgical inprovenent is a
proper consideration in determ ning whether surgery was

reasonabl e and necessary. Wnslow v. D & B Mechani ca

Contractors, 69 Ark. App. 285, 13 S.W3d 180 (2000).

Sinply put, | cannot find that the claimant is entitled to

additional nedical treatnent. There is no evidence of
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anyt hing that would require surgical intervention and the
clai mant had been rel eased to return to work with no
restrictions by Dr. Brophy, a well respected neurosurgeon
Accordingly, | nust dissent fromthe majority’s award of
addi ti onal nedical treatnent.
| additionally nust dissent fromthe award of

tenporary total disability benefits. The claimant continued
to work for the respondent enployer for approxi mately eight
nmonths after the injury. The circunstances surroundi ng the
cl ai mant | eaving the respondent enployer, in ny opinion,
call the claimant’s credibility significantly into question.
The claimant clained that he was nerely “let go” by the
respondent enployer and told that he would no | onger be able
to work, even the light duty that had been previously

provi ded. However, M. Hyde, the owner of the respondent
enpl oyer, testified that the claimant infornmed himthat he
woul d not be returning to work after the insurance adjustor
call ed regardi ng continued benefits. In response to
guestions posed by the unenpl oynment office, M. Hyde
confirmed that the claimant left his enpl oynent due to

medi cal reasons. The unenploynent formindicated “since he

refused to do the light duty work, | put himon nedica
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| eave until he gets his problenms worked out and | expected
himto be back in four-six weeks if the doctors get his
probl ems worked out.” It is clear that the claimant was
| ess than truthful when he testified as to the facts
surroundi ng his departure fromthe respondent enpl oyer.
Furthernore, the claimant i mrediately applied for
unenpl oynment benefits after he | eft the respondent enpl oyer.
In fact, he conpleted an application for unenploynent on
March 19, 2008, one day after leaving. He indicated on the
application that he was “di scharged” on March 18, 2008. The
clai mant stated on the application that he could begin work
i mredi ately, could work full tinme and had transportati on.
Mor eover, he stated that he did not have any disabilities
that limted his ability to performnornmal job duties. The
cl ai mant was awar ded unenpl oynent benefits in the anount of
$240. 00 and conti nuously received those benefits through his
back surgery and thereafter w thout any periods of non-
paynent. The receiving of continuous unenpl oynent benefits
denonstrates that the claimant held hinself out as being
ready, willing and able to work at all times. The clainant
cannot be totally disabled fromworking and then hol d

hi msel f out as being ready, willing and able to work in
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order receive unenploynent benefits. It is clear to nme that

the claimant is | ess than credible based upon his

wi |l lingness to receive unenpl oyment benefits when was
clearly recovering fromback surgery. Accordingly, | find
the claimant |lacks credibility. It is well settled that

guestions concerning the credibility of witnesses and the
wei ght to be given to their testinony are within the

excl usi ve province of the Comm ssion. Wite v. Greqq

Agriculture Ent., 72 Ark. App. 309, 37 S.W3d 649 (2001);

Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W2d 626

(1994); Scarbough v. Cherokee Enterprises, 306 Ark. 641, 816

S.wW2d 876 (1991); Ark. Coal Co. v. Steele, 237 Ark. 727,

375 S.W2d 673 (1964); Potlatch Forests, Inc. v. Smth, 237

Ark. 468, 374 S.W2d 166 (1964).

The evi dence al so denponstrates that the respondent
enpl oyer had |ight duty work available to the claimant. It
was not the respondent enployer’s insistence that the
claimant quit work. The evidence clearly shows that the
claimant | eft the respondent enployer and refused the |ight
duty work available to himon March 18, 2008. After

consi dering the evidence, | cannot agree that the clai mant
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was entitled to tenporary total disability benefits.

Accordingly, | nust dissent fromthe majority’s finding.

KAREN H. MKI NNEY, COWMM SSI ONER



