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ANNA PETERSON, EMPLOYEE                        CLAIMANT

NWA RESTORE IT, INC., EMPLOYER   RESPONDENT 
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OPINION FILED JULY 8, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MATTHEW LINDSAY,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed March 9, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on January 15, 2009, and
contained in a pre-hearing order filed
that same date are hereby accepted as
fact.
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2. Respondent’s request for an evaluation
by Dr. Fielding in Tulsa is not
reasonable; therefore, respondent’s
request is denied.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the March 9, 2009

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as
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amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                         
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

finding that the respondent’s request to have the

claimant evaluated by Dr. Fielding in Tulsa was

unreasonable.  After conducting a de novo review of the

record, I find that the respondent’s request is

reasonable. 

The claimant suffered an admittedly

compensable injury to her low back on August 28, 2007. 
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The claimant was driving back to the respondent

employers shop in a company truck when she was struck

from behind by another vehicle. The claimant drove back

to the shop and was taken to the emergency room by a

supervisor.

After the claimant received medical treatment

from the emergency room, she was evaluated by Dr. Earl,

her family physician. Dr. Earl ordered physical therapy. 

The claimant underwent physical therapy for

approximately twelve weeks.  She subsequently came under

the care of Dr. Cyril Raben, a neurosurgeon.

The claimant’s was initially evaluated by Dr.

Raben on November 2, 2007.  Dr. Raben diagnosed the

claimant’s condition as a sprain/strain of the lumbar

spine. Dr. Raben recommended treatment in the form of

physical therapy. In a report dated November 20, 2007,

Dr. Raben noted that the physical therapy had helped the

claimant’s condition but that she still had difficulties

with activities of daily living. Because it had been

four months since the claimant’s injury, he indicated

that it was time to consider an MRI scan.  The claimant

underwent an MRI and in a report dated December 19,

2007, Dr. Raben noted that the scan revealed lumbar

spine disc degeneration and disc herniation at the L5-S1

level. Dr. Raben recommended treatment to include an
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epidural steroid injection, medication, and physical

therapy.

The claimant was then referred to Dr.

Pettingel of the Oklahoma Physical Medicine &

Rehabilitation Clinic in Broken Arrow, Oklahoma. In his

initial report of February 13, 2008, Dr. Pettingel noted

that he had reviewed the claimant’s MRI scan which

revealed a mild right-side disc protrusion with a high

intensity zone consistent with an annular tear. Dr.

Pettingel recommended that the claimant receive an

injection by a pain management physician. This injection

was given by Dr. Ennis at the S1 level on February 29,

2008. 

The claimant returned to Dr. Pettingel on

March 11, 2008 and his report of that date indicates

that the injection performed by Dr. Ennis provided no

overall benefit.  Dr. Pettingel recommended an injection

at the L5-S1 level. On March 28, 2008 Dr. Ennis injected

claimant at the L4-5 and L5-1 levels.

The claimant returned to Dr. Pettingel on

April 14, 2008 at which time he noted that Dr. Ennis had

performed bilateral injections at the L4-5 and L5-1

levels. Dr. Pettingel noted that the injections had

improved the claimant’s condition by approximately 50%

and indicated that another injection had been scheduled
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by Dr. Ennis for the L5-1 level. This third injection

occurred on April 5, 2008. Following the third injection

by Dr. Ennis and before claimant returned to Dr.

Pettingel, she returned to see Dr. Raben on May 16,

2008. Dr. Raben noted that the claimant was complaining

of persistent back pain and that her condition had not

improved in one year since the injury. Dr. Raben

recommended treatment in the form of a discogram and

evaluation and treatment by pain management as well as

medication. 

The claimant was seen by Dr. Pettingel on May

22, 2008 who indicated that the injections from Dr.

Ennis had provided claimant some relief. He also noted

that Dr. Ennis had recommended a TENS unit trial. Dr.

Pettingel went on to indicate that he would not

recommend a discogram and stated that in his opinion the

claimant was at maximum medical improvement. He released

the claimant to return to work with no restrictions.

Finally, in a letter dated June 9, 2008 from

Dr. Raben to Matt Lindsay, the claimant’s attorney, Dr.

Raben indicated that he would recommend a CT

discography, disc space injection, and electromyography

to determine whether surgery was necessary.  Based upon

Dr. Raben’s recommendation of a discogram, the

respondent has requested that the claimant undergo an
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independent evaluation by Dr. Fielding, neurosurgeon, in

Tulsa, Oklahoma.

Ark. Code Ann. §11-9-511 states that:

(a) An injured employee claiming to
be entitled to compensation shall
submit to such physical examination
and treatment by another qualified
physician, designated or approved by
the Workers' Compensation
Commission, as the commission may
require from time to time if
reasonable and necessary.

(b) The places of examination and
treatment shall be reasonably
convenient for the employee.

(c) Such physician as the employee,
employer, or insurance carrier may
select and pay for may participate
in the examination if the employee,
employer, or insurance carrier so
requests.

In the present case, the claimant has treated with Dr.

Pettingell in Broken Bow, OK.  Dr. Pettingell is not a

big fan of discograms and stated:

Regarding discograms, there have
been a multitude of studies
regarding lumbar and cervical
discograms.  The state of Washington
performed a study regarding state
employees with results demonstrating
that patients who undergo surgery
based upon discograms are more
likely to have repeat surgeries as
opposed to patients who did not
undergo discogram.  Furthermore, the
Tone and Joint Decade Task Force
regarding neck pain six year review
of the medical literature concluded
that cervical provocative
discography in identifying putative
discogenic pain lacked scientific
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validation (which may be assumed of
the lumbar spine).  Therefore, as I
discussed with the patient today, I
do not recommend that she undergo a
discogram.  Furthermore, the results
of a discogram cannot predict the
outcome from surgery and there is no
correlation between discogram
results and outcome from lumbar
fusion.

The evidence demonstrates that Dr. Pettingell

released the claimant from his care without any

restrictions on May 22, 2008.  The respondents conceded

that Dr. Pettingell is not a neurosurgeon and that was

why another opinion from a neurosurgeon is being sought

by the respondents.  The claimant does not contend the

request is unnecessary, only that it is unreasonable for

the claimant to travel to Tulsa, Oklahoma for the

examination by Dr. Fielding.  

In my opinion, it is not unreasonable for the

claimant to travel to Tulsa, Oklahoma for the

examination by Dr. Allen Fielding.  The claimant lives

in Garfield, Arkansas.  She traveled forty-five minutes

to get to the hearing that was held in Springdale,

Arkansas.  She treated with Dr. Pettingell in Broken

Bow, Oklahoma and drove approximately two and one-half

hours one way to his office.  The trip to Tulsa is

approximately two hours and sixteen minutes from

Garfield.  There is nothing in the record that restricts

the claimant from driving.  The respondents have even
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offered to pay for transportation for the claimant to

travel to Tulsa to see Dr. Fielding so the claimant does

not have to drive herself.    Pursuant to the provisions

of Ark. Code Ann. §11-9-511, it is not unreasonable for

the claimant to be examined by Dr. Fielding in Tulsa,

Oklahoma.  As such, I would designate Dr. Allan Fielding

to perform an independent medical evaluation of the

claimant.  Accordingly, I dissent from the majority’s

finding that it is not reasonable for the claimant to be

examined by Dr. Allen Fielding in Tulsa.

_______________________________
KAREN H. MCKINNEY, COMMISSIONER


