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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F102830   

GRADY MARTIN, JR.,
EMPLOYEE                               CLAIMANT

JENSEN CONSTRUCTION COMPANY,
EMPLOYER                               RESPONDENT NO. 1

ST. PAUL MERCURY INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                             RESPONDENT NO. 2

OPINION FILED JANUARY 6, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON L. HORTON,
Attorney at Law, Texarkana, Texas.

Respondents No. 1 represented by the HONORABLE JOSEPH H.
KILPATRICK, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 14, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.
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2.  The stipulations agreed to by the
parties and recited herein are reasonable
and are hereby accepted as fact.

3.  The Full Commission Opinion from
March 15, 2005, found that the cervical
treatment from Drs. Raker and Safman were
causally related to the claimant’s
compensable neck injuries and thus were
authorized treating physicians.  

4.  All medical treatment contained in the
record herein related to the claimant’s
cervical spine was reasonable, necessary,
and related to the claimant’s compensable
neck injuries.  Drs. Safman, Raker,
Fletcher, Michaels, and Buono were all
either previously found to be authorized
treating physicians or were all valid
referrals from either Drs. Safman or Raker
and thus authorized.  All treatments for
the claimant’s cervical spine from Drs.
Safman, Raker, Fletcher, Michaels, and
Buono were valid referrals and the
treatment contained in the record herein
from said doctors regarding the claimant’s
cervical spine was reasonable, necessary,
and related to the claimant’s compensable
neck injuries from 1999.  Therefore,
Respondent No. 1 is responsible for all
medical treatment contained in the record
herein related to the claimant’s cervical
spine, including mileage expenses and
prescriptions but, excluding any lodging
expenses.  Specially, but not limited to,
I find the third cervical surgery from Dr.
Buono at level C4-5 to be reasonable,
necessary, and related to the claimant’s
compensable injuries and thus Respondent
No. 1’s responsibility.

5.  The Full Commission Opinion in this
matter from March 15, 2005, specifically
found the claimant did not sustain a
compensable lumbar injury.  Said finding
is now res judicata and the law of the
case and will not be revisited herein. 
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Respondent No. 1 is only responsible for
the medical treatment contained in the
record herein to the claimant’s cervical
spine.

6.  Claimant has failed to prove by a
preponderance of the evidence that he is
now permanently and totally disabled.

7.  Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional wage loss
disability beyond that already awarded by
the Full Commission in their March 15,
2005, Opinion.

8.  Claimant has proven by a preponderance
of the evidence that he is entitled to an
additional 2% whole body anatomical
impairment due to his February 2006 third
cervical surgery performed by Dr. Buono. 
Said additional surgery at the C4-5 level
was controverted by Respondent No. 1 and a
full statutory attorney’s fee attaches
pursuant to A.C.A. § 11-9-715(B)(i).

9.  Claimant has failed to prove by a
preponderance of the evidence that
statutory penalties should be imposed
against Respondent No. 1 for nonpayment or
late payment of medical bills previously
awarded.

10. Issues related to the claimant’s
temporary total disability following the
third compensable cervical surgery is also
specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Therefore we affirm and adopt the July 14, 2008

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant failed to prove

entitlement to permanent total disability benefits or,

in the alternative, an increase in wage-loss disability

benefits over and above the 25% wage-loss disability

previously awarded.

          The claimant is a 48-year-old manual laborer

with a ninth-grade education and no GED.  He sustained a
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compensable neck injury on September 10, 1999.  He

underwent two neck surgeries and was given a 15%

impairment to the body as a whole.  A hearing was held

in this case on the claimant’s entitlement to permanent

total disability benefits.  The Administrative Law

determined the claimant’s anatomical impairment was 10%

and awarded a 25% wage-loss disability.  In an opinion

dated March 15, 2005, the Full Commission affirmed the

25% wage-loss award but increased the anatomical

impairment to 15%.  That opinion has now become final.   

          On February 21, 2006, the claimant underwent

his third neck surgery.  Based on his contention that he

had undergone a change in physical condition, the

claimant proceeded to a second hearing claiming

entitlement to additional anatomical impairment and

permanent total disability or, in the alternative,

additional wage-loss disability.  In an opinion dated

July 14, 2008, the Administrative Law Judge awarded an

additional 2% anatomical impairment for the third

surgery, but denied any further benefits for wage-loss

or permanent total disability.  The opinion of the

Administrative Law Judge was affirmed and adopted in its

entirety by the majority without additional discussion. 

Therefore, the opinion of the Administrative Law Judge
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and all of the findings and conclusions contained in

that decision are now the majority opinion.  Death &

Permanent Total Disability Trust Fund v. Branum, 82 Ark.

App. 338, 107 S.W.3d 876 (2003).  The claimant appeals,

contending entitlement to permanent total disability or,

in the alternative, additional wage-loss disability.

          Pursuant to Ark. Code Ann. §11-9-522(b)(1) the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole. 

See Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201

S.W.3d 449 (2005).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant's ability to earn a livelihood.  Id.  In

determining wage-loss disability, the Commission may

take into consideration such factors as the claimant’s

age, education, work experience, and other matters

reasonably expected to affect his or her future earning

capacity. Ark. Code Ann. §11-9-522(b)(1).  Such other

matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark.
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App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130, 923

S.W.2d 886 (1996).

          In accordance with Ark. Code Ann. §11-9-713,

the claimant may obtain an increase in a previous wage-

loss disability award by showing a “change in physical

condition” justifying such an increase.  Also, under

Ark. Code Ann. §11-9-522(d), the claimant can obtain an

increase in a previous wage- loss award based on a

change in facts occurring since the original disability

determination.  Because the claimant had an additional

surgery and an increase of 2% in his anatomical

impairment, subsequent to the previous wage-loss

determination in this case, his claim for additional

benefits was authorized under either statute.  

          The Administrative Law Judge’s refusal to

award the benefits requested by the claimant was based,

almost exclusively, on the premise “that the claimant’s

compensable neck injury has significantly improved since

the last adjudication”.  This conclusion is founded on

two facts: the claimant obtained a beneficial result

from the last surgery; and the claimant is no longer

required to use a cane for ambulation.  While these

facts are accurate, they do not form a legitimate basis

for the denial of benefits.   This is especially true in



Martin - F102830 8

light of the other evidence which weighs heavily in

favor of a finding of permanent total disability.  For

example, the neurosurgeon, Dr. Lee Michael Buono, who

performed the claimant’s last surgery, acknowledged the

success of that surgery, but made it perfectly clear

that the favorable results of surgery were not

sufficient to allow the claimant to return to work.  In

this regard, Dr. Buono said: 

Grady Martin is a patient
of mine who was evaluated
and treated by me both
surgically and non-
surgically starting in
February of 2006.

He presented to me with
cervical myelopathy and a
herniated cervical disk. 
He underwent an anterior
cervical diskectomy and
fusion and removal of an
old plate.

The indications for
surgery were based on
profound myelopathy from
cervical spinal cord
injury.

The surgery was successful
in relieving the pressure
off the spinal cord, but
he still has significant
disability.  Included in
this disability, medically
speaking, is neuropathy,
spinal cord injury,
cervical spondylosis, and
chronic pain.
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Cervical myelopathy and
spinal cord injury will
result in difficulty with
walking, balance, fine
motor movement of his
hands, and as a result,
will result in permanent
dysfunction of the
aforementioned functions.

It is without question in
my opinion that he is
considered permanently
disabled and will not be
able to retain gainful
employment.

There is no form of
medical treatment which
can revert him to a
“normal status.”

In addition, The claimant obtained a second opinion from

Dr. James P. Michaels who said: “I do believe that Mr.

Martin is permanently and totally disabled as a result

of the injuries he sustained”.

          The claimant gave credible testimony as to his

physical limitations.  He testified that he is in

excruciating pain every day.  He cannot walk for more

that 7-8 minutes without having to take a break.  He

experiences pain when sitting or standing too long.  He

can walk behind a self-propelled lawnmower for only 5-10

minutes at a time.  Housework and driving an automobile

cause pain.
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          The Court of Appeals decided a case, analogous

to this one, in Whitlatch v. Southland Land & Dev., 84

Ark. App. 399, 141 S.W.3d 916 (2004).  The claimant in

Whitlatch was a forty-four-year-old manual laborer with

an eleventh-grade education who had sustained a back

injury, undergone one surgery, and received an

anatomical impairment rating of 9% to the body as a

whole.  The Court noted that the claimant suffered from

severe pain and was limited in his ability to perform

even light household duties.  His physicians had

indicated that he was unable to return to work.  The

Commission awarded a 50% wage-loss disability.  On

appeal, the claimant contended that the Commission’s

decision should be reversed and an award of permanent

total disability entered.  The Court agreed, reversed

the Commission’s decision, and awarded permanent total

disability benefits based on the claimant’s limited

education, manual-labor employment skills, severe pain

in his back and legs, coupled with the side effects of

necessary prescription pain medication.  

          It should be noted that the claimant in this

case has undergone three surgeries while the claimant in

Whitlatch had only one.  In addition, the claimant

herein has a 17% anatomical impairment, which is almost
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twice the amount of impairment suffered by Mr.

Whitlatch.  The claimant is fourty-eight years old while

Mr. Whitlatch was only forty-four.  The claimant in

Whitlatch had an eleventh grade education while the

claimant herein finished only the ninth-grade.  All

things considered, this case presents an even stronger

factual basis for an award of permanent total disability

than Whitlatch.

          In conclusion, wage-loss determinations are to

be primarily based on age, education, and past work

experience.  The claimant is 48 years old, has a ninth-

grade education with no GED, and has past work

experience in heavy labor.  The severity of the

claimant’s medical condition is also a factor to be

considered.  The claimant has undergone three neck

surgeries and suffers from medically documented pain and

limitations in his ability to perform basic functions of

employment.  The doctors have said that he is

permanently and totally disabled.  Under these facts, a

finding of permanent total disability should have been

entered.

          For the reasons stated above, I must dissent

from the majority opinion.  

______________________________
                         PHILIP A. HOOD, Commissioner


