BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F613036

DONNA LAMBERT,
EMPLOYEE CLAI MANT

WAL- MART ASSCCI ATES, | NC.,
EMPLOYER RESPONDENT

CLAI M5 MANAGEMENT, | NC.,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED JANUARY 26, 2009

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE TERENCE C. JENSEN
Attorney at Law, Benton, Arkansas.

Respondent represented by the HONORABLE TOD C. BASSETT,
Attorney at Law, Fayetteville, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI NI ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 1, 2008. The adm nistrative |aw judge
found that the claimant proved she sustai ned a conpensabl e
injury, and that the claimnt was entitled to tenporary
total disability conpensation from Novenber 27, 2006 to a
date yet to be determ ned. After reviewing the entire

record de novo, the Full Comm ssion finds that the clai mant
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proved she sustained a conpensable injury, and that the
claimant was entitled to tenporary total disability from
Novenber 27, 2006 through February 21, 2008.
. H STORY

Donna Lanbert, age 47, reported intense | ow back pain
and pain in her neck and shoulder follow ng a notor vehicle
accident in Novenber 1989. Swelling was noted in the
claimant’s | ow back in Novenber 1989. The cl ai mant
continued conpl ai ning of | ow back pain in 1990. The
cl ai mant was assessed with back pain with | eg nunbness in
1992 and it was noted, “She has been seen by a neurol ogi st
who has done MRI scanning and not found a cause for this.”

The cl ai mant reported neck, back, and shoul der pain in
April 1998, stating that she was hurt while restraining a
client at Tinber R dge. The clainmant reported that she took
Soma for nuscl e spasns.

The cl ai mant eventual |y becane enpl oyed at \Wal -Mart.
The claimant testified that she worked in the respondent -
enpl oyer’ s neat departnent, unloadi ng boxes from pallets.
The parties stipulated that the enploynment relationship
existed at all relevant tinmes, including Novenber 24, 2006.

The claimant testified, “I stepped ny right foot over a
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wooden pallet. And as | attenpted to lift my left foot
over, ny left foot caught in the wooden pallet. And from
there I just fell over to ny right side on the concrete
floor.” The claimant testified that she at first did not
feel like she was injured, but that her right foot began
hurting and burning after approxinmately 15 minutes. The
claimant testified that she began having troubl e wal ki ng and
that she reported the accident to two store managers. The
claimant testified that a manager told her to go home. The
claimant testified that she subsequently felt a shooting
pain in her back radiating to her right |eg.

The cl ai mant recei ved energency nedical treatnent on
Novenber 26, 2006: “Reports fall at work, c/o | ower back and
right foot pain.” A radiological exam nation was done on
Novenber 26, 2006, with the follow ng findings:

There is noderate facet arthritis at L5-SIl.

Lunbar vertebral body alignnment is normal. There
are no fracture, subluxation or destructive |esion
seen. There is disc space narrow ng at L5-S1.

The renmai nder of the disc spaces are normal

There are 5 lunbar type vertebrae. Surgical clips
in the right upper quadrant are consistent with
prior chol ecystectony.

The inpression was “1. M| d degenerative disc di sease

and noderate facet arthritis at L5-S1. 2. Oherw se

negati ve exam”
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A right |ower extremty venous ultrasound was al so done

on Novenber 26, 2006, with the follow ng findings:

No thronbi are visible at any level. The veins
conpress conpletely with direct pressure. Normal
Doppler flowis present at all levels, with norma

response to augnentation and respiration.
The inpression was “Nornmal venous Doppl er of right
| ower extremty.”
Dr. Joseph F. Farmer, an energency department
physi ci an, saw the cl ai mant on Novenber 26, 2006:

This is a 45-year-old female who fell at work at
Wal - Mart. She said she tripped over a pallet,

| andi ng on her back. She conplains of severe pain
in the | ow back and pain which radi ates down the
right leg to about the foot. She conplains of
sone paresthesias and burning feelings in her
feet, also....She has no prior history of back
probl ens. ...

BACK: There is tenderness in the right sacroiliac
notch. Straight leg raising test is positive on
the right at 30. She has pain on perforned
Patrick maneuver.

EXTREM Tl ES: Exam nation of the right |lower |eg
reveal s sonme tenderness over the right calf.

Dl AGNOSTI C/ LABORATORY DATA:

Venous Doppler was negative for clots. X-rays of
t he | unbar spine show narrowi ng of the L5-S1 disk
space. There are also sone arthritic changes in
this joint.
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Dr. Farner’s inpression was “Degenerative di sk disease,
acut e exacerbation.” The discharge di agnosis was
“degenerative disc disease lunbar5 Sl1.”

The claimant saw Dr. Scott Carle on Novenber 27, 2006:

Patient states: “I was stepping over the corner of
a pallet, ny left foot was caught in the pallet
and | fell on ny right side hurting ny |eg, back
and foot.” :

Lunbar: The straight |leg raise testing was
negative for any reproduction of sciatic nerve
route (sic) irritation in the both the right and
left |ower extremties...

No evidence of asymmretrical muscle atrophy. No
i nvoluntary nuscle spasm as identified by

provi der. Tenderness of the right SI joint. No
ecchynosi s. ..

Dr. Carle assessed the following: “1. Hi p contusion.
2. Contusion buttock. 3. Sacroiliac strain. 4. Foot
sprain.” Dr. Carle assigned sedentary work restrictions, re-
check in three days.

The cl ai mant began treating with Eric Holifield, PT on
Novenber 27, 2006. M. Holifield s observations included
“Ti ssue Appearance: no edena. Hip passive range of notion
within normal limts.” The claimant testified that she
participated in two physical therapy sessions, but that a
representative of the respondents denied further benefits

after that.
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On a formprovided by the respondent-carrier dated
Novenber 29, 2006, Dr. Carle indicated, “No - | did not
observe a discoloration or bruise on the patient’s hip &
but t ock.”

Dr. Kirk Watson, the claimant’s fam |y physician, noted
on Decenber 1, 2006, “45-year-old white fermal e who was
working at the Wal-Mart, | think in Chenal in West Little
Rock. She fell on or about the 24'" of Novenber, apparently
stepped into a wooden palate (sic) that was on the floor and
got a foot caught and tripped and fell, straining her right
side of the body, both upper and I ower....she continues to
have pain which radiates fromthe right SI joint area down
t hrough the buttocks, the back of the leg, to the | evel of
the foot....She is really nontender in the paraspi nous
| umbar nuscul ature....l think this woman has still got
sciatica fromthe rotational strain. She s probably got
sone swelling in the nmuscul ature around the nerve.” Dr.

Wat son took the claimant off work “over the next seven
days.” Dr. Watson signed an Excuse Slip, dated Decenber 1,
2006, releasing the claimant to return to work on Decenber
9, 2006.

The respondents’ attorney cross-exam ned the clai mant:
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Q | mean once Dr., your own doctor, famly
doctor of 20 years gave you a release to go back
to work without any restrictions on it, you never
presented back to the Wal -Mart store for duty.
You never went back again, did you?

A. | wasn't able.

Q Well, I know. But your own fam |y doctor

rel eased you without restrictions.

A. | couldn't.

Q But you made no attenpt to go back, did you?
A. | couldn't.

Q In your owmn mind you didn’t feel you could,
right?

A. | drove to ny mail box, and I went back, I

couldn’t drive that far

The claimant’s testinony indicated that she was
financially unable to obtain additional nedical treatnent
until April 2007. Dr. Watson exam ned the clainmnt’s back
on April 5, 2007 and noted, “There is pain to palpation in
the I ow | unbar regions but not a great deal of spasmat this
time.” Dr. Watson assessed “Low |l unbar pain with sone right
| eg radi cul opathy. She probably needs inaging studi es done
to assess for disc disease here.”

The claimant testified that she saw a physician on
tel evi si on who di scussed back problens, and that she

contacted the physician, who arranged an MRl for the
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claimant. An MRl of the claimant’s |unbar spine was taken
on Cct ober 10, 2007, with the follow ng findings:

The vertebral bodies are normal in signal and
height. There is no fracture, AVN or intraosseous
destructive lesion. The cord is nornmal in signal
and termnates at L1. The CSF signal is nornal
There is no epidural henatoma or epidural abscess.
The paraspi nous soft tissues appear unremrarkabl e.
The aorta is nornmal in caliber. There is no
retroperitoneal |ynphadenopathy inaged on this
exam nation. There is diffuse degenerative

di sease as detail ed bel ow.

T10-11 - L2-3: The intervertebral discs are

vari ably desiccated, but there is no disc bul ge,
protrusion or extrusion. The spinal canal and
neural foram na appear patent at these |evels.

L3-4: The intervertebral disc is slightly
desiccated wwth a very m niml disc bul ge

that has no significant neural foram na

extension. The spinal canal is patent neasuring
11 mmin AP dianeter despite facet arthropathy and
hypertrophy of the |iganmentum flavum The neural
foram na appear patent.

L4-5: The intervertebral disc is desiccated and
coll apsed with a very mninmal disc bulge which has
mld biforam nal extension. Also, thereis a 6 nmm
area of high signal associated with the exiting
right L4 nerve root. This may sinply represent a
nerve root sleeve cyst, however, a sleeve avulsion
cannot be conpletely excluded and cli nical
correlation with the patient’s radicul opathy is
recommended. The left neural foramna are mldly
conprom sed.

L5-S1: The intervertebral disc is slightly
desiccated, but there is no disc bulge, protrusion
or extrusion. The spinal canal and neural
foram na appear patent.
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Bil ateral facet effusions, left greater than
right, are noted. MId facet arthropathy and
hypertrophy of the |liganmentum flavumis not ed.

Dr. J. Wse gave the following inpression: “1. 6 mm
cystic structure associated with the right L4 nerve root
whi ch nmay represent a nerve root sleeve cyst, however, an
avul sion cannot be conpl etely excluded and cli ni cal
correlation is recomended with the patient’s radicul opat hy.
2. O her degenerative changes as detail ed above.”

On or about Novenber 7, 2007, Dr. Watson filled out a
formprepared by the claimant’s attorney. Dr. Watson
checked a line indicating there had been objective findings
such as nuscle spasns and wote, “Pain to pal pation R
sacroiliac gluteals and hanstring. Miscular spasns in these
nmuscl es pal pated.” Dr. Watson indicated that he had
prescribed anti-inflammtory nedication. Dr. Watson opi ned
that the claimant renai ned within her healing period and
that the clai mant was not worKking.

A pre-hearing order was filed on February 21, 2008.
The cl ai mant contended that she sustained a | ow back injury
whil e working for the respondents. The clai nant cont ended
that she was entitled to reasonably necessary nedi cal

treatnment, tenporary total disability conpensation, and a
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controverted attorney’s fee. The respondents contended that
the claimant did not sustain a conpensabl e | ow back injury.
| f the Conmm ssion found that the claimnt sustained a
conpensabl e | ow back injury, then the respondents contended
that the conpensable injury “was only a tenporary nuscle
strain, a soft tissue injury which has resolved.” The
respondents contended that the claimant was entitled to
“only eight days of tenporary total disability conpensation,
at which point she was returned to work. Respondent al so
contends that the claimant is entitled to nmedical for the
ei ght-day period only, as all other nedical treatnment is
related to the claimant’s pre-existing condition.”
The parties agreed to litigate the follow ng issues:
“l. Conpensability of claimant’s alleged | ow back injury.
2. Reasonabl e and necessary nedical treatnent. 3.
Tenporary total disability from Novenber 27, 2006, to a date
yet to be determined. 4. Controverted attorney’s fee.”
Dr. Brent Sprinkle provided an | ndependent Medica
Eval uati on on February 21, 2008:
| am seeing her at the request of an attorney,
Todd Bassett, with the Bassett Law Firm | have a
letter from M. Bassett from January 14'" asking
for an independent nedical evaluation and the nost

specific question asked was regarding the MRl scan
from Cctober 10, 2007 and the 6 nm area of high
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signal intensity associated with right L4 nerve
root felt to represent a nerve root sleeve cyst
and nmy thoughts on this nerve root sleeve cyst
with respect to causation.

Ms. Lanbert suffered an injury while working for
Wal - Mart on November 24, 2006 where she, in her
own words, was in a nmeat cooler |oading the cart
and she stepped across a wooden pallet and
apparently her left foot got hung up in the
pallet....

She fell to the ground | anding on her right side.
She said she initially had pain in her |ow back
and right buttocks area. Approximtely six weeks
after her injury she devel oped pain in her left

| eg. Today she has conplains (sic) of nunbness in
both of her feet. Conplains of weakness in both
of her legs diffusely but worse on the

right and she says it has been there for a year
and two nonths. Her pain she says is severe. It
can be sharp, dull stabbing, aching or burning
sensation in her back....

She has not worked since her injury....

VASCULAR:
No significant edema or swelling is noted, and the
skin tenperature feels normal ...

X-rays of |unbar spine show sonme mld degenerative
di sc di sease and di sc space narrowi ng at 5-1 and
possi bly a very slight spondylolisthesis at the 5-
1 level. Hp joint spaces are relatively well

mai ntained. | also reviewed her MR of [ unbar
spine, report and filns, that she was nice enough
to make avail able today. There is this 6 mm
cystic structure at the right L4 nerve root that
has been interpreted as a nerve root sleeve cyst
and evul sion injury cannot be conpl eted excl uded.
There are sone degenerative changes at the 3-4, 4-
5, and 5-1 level that are likely pre-existing.
There is no clear evidence of focal disc

herni ati on and no cl ear evidence of focal nerve
root i npingenent.
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| MPRESSI ON:

1. Lunbar degenerative disc di sease pre-existing.
2. Regarding the area of signal intensity
associated with the right L4 nerve root | do not
feel like this is consistent with a nerve root

sl eeve evul sion as she does not have hard

neurol ogic findings to support that nor could |
find in reviewing the records from Concentra or
primary care physician where any hard exam
findings were docunented in the L4 nerve root
pattern in the time of visits that were docunented
much cl oser to her date of injury including the ER
visit with Dr. Joe Farner. Nerve root sleeve
cysts or areas of ectasia are frequently seen and
are frequently benign chronic findings.

Therefore, it is ny opinion that this area of
signal change is nost consistent with a nerve root
sl eeve cyst and it is possible that an injury
event could trigger the devel opnent of a nerve
root sleeve cyst but | think the Iikelihood of

t hat happening with her neurol ogic findings, exam
findings, and her nmechanismof injury, in ny
opinion with a reasonabl e degree of nedi cal
certainty, this nerve root sleeve cyst seen on her
MRl in Cctober 2007 was pre-existing. |t appears
in conparing her old records of physician notes
and exam findings to today she has devel oped

a nunber of new synptons including nore frequent

|l eft leg synptons, nore focal pattern of

subj ective conplaints of nunbness in her right |eg
and subjective conplaints of diffuse nunbness and
tingling in both of her feet. There is
specifically Dr. Carney’s exam of 11/27/06 that
not ed nornal deep tendon refl exes that were
symretrical at the knee and ankle and there was
sone tenderness of the right sacroiliac joint.
There is a line in the history in Dr. Carney’s
note that says paresthesias along the |ateral and
dorsal foot at tinmes and it is not specific which
foot he is referring to.

| suspect this was referring to the left foot as
her left foot which was the foot caught in the
pall et is where she had nost of her initial pain
conplaints so in ny conclusion this does not
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support any invol venment of the L4 nerve root and
an intact patellar reflex after this injury
certainly would support no evidence of a nerve
root evulsion injury. The |ack of presence of
right sided neurol ogic findings support that there
was no nerve root evulsion. He does specifically
docurnent under neurol ogi c exam nation that there
is no evidence clinically of a radicular root
pattern. She is noted on 12/01/06 in Dr. WatKkins’
office to have pain radiating in the posterior
aspect of her butt, leg, and foot. This would be
consistent with a strain or spasmor trigger point
in the deep buttocks nuscles, specifically either
gluteus nmedius or piriforms. This pattern is not
at all consistent with L4 nerve root. Also there
is sone nention of conplaint 07/21/92 of back pain
with | eg nunbness. The note says she has been
seen by neurol ogi st who had MRl scanni ng and not
found a cause for this. | do not have any MR
data from 1992 to review. There is record of a
cervical strain injury while working at Tinber

Ri dge in 1998. However, M. Lanbert did deny
every (sic) having had an MRl of the |unbar spine
previous to 10/ 10/ 07.

3. It seens the nost likely explanation at this
poi nt appears that there was a nuscul ar soft
tissue strain injury to her |ow back and buttocks
nmuscl es that shoul d have resol ved and has been

t hi nk reasonably adequately treated.

4. Her pattern of conplaints today are a bit nore
extensive and in new areas than what was
consistent with her previous injury. Therefore

t he maj or conponent of her current conplaints on
this visit today, | think, are nore likely related
to any current aggravations or her degenerative

di sc disease or potentially even new devel opnents
or new pathology that is not specifically related
to her fall injury in Novenber of 2006.

5. To evaluate her current conplaints | do think
an EMG nerve conduction study m ght be hel pful as
she has sone features consistent with peripheral
neuropat hy. Repeat MRl of her |unbar spine m ght
be hel pful to make sure there have been no new

di sc herniations or spinal pathology that woul d
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correlate with her nore intense left sided
synptonms. However, either of these diagnostic
studies, | think, are nore related to sequel a that
may have occurred to her since the tinme of her
original work injury and I do not think the
original work injury alone is enough to

justify these diagnostic recomrendati ons.

6. | think she has had reasonably adequate
treatment for her original soft tissue and strain
injury and is at maxi mum nedi cal inprovenent from
t hat .

7. 1 don’t find anything objective to justify
per manent inpairnent rating based on her soft
tissue strain injury.

Dr. Marvin N. Kirk exam ned the claimant on March 11,
2008 and di agnosed “1. Herniated disc with sciatica. 2.
Early neuropathy in her foot....l recommended this |ady
needs to see a pain doctor who put cortisone shot in to her
spinal colum. This is not a surgical problemat this
point, but is a nedical problemthat has not been
addr essed.”
Dr. D. Shane McAlister, a radiologist, corresponded
with the respondents’ attorney on April 9, 2008:
You had asked ne to review a |unbar spine MRI. |
received a CD with inages |abeled from Open MRl of
Conway. The name on the inmages was Donna Lanbert.
It stated this was a female who is 46 years ol d.
There was no date of birth. The physician on the
outside of the CT was | abeled Currie. This was
performed on 10-10-07....
FI NDI NGS: There are no old studies for conparison.

There is normal alignnent of the |unbar vertebra
colum. There is desiccation of the L3-4, L4-5,
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and L5-S1 intervertebral disc spaces presumn ng
there are five non-rib bearing |unbar type
vertebral bodies. There is mld annular disc

bul ging at L4-5 with mnimal annul ar di sc bul gi ng
at L3-4 and L5-S1. There is no focal disc
protrusion or extruded disc fragment. There is no
central canal stenosis. The neural exit foram na
are well visualized. There is no denonstration of
neural exit foramnal narrowing. There is

no nerve root conpression. There is no
obliteration of the epidural fat around the
exiting nerve roots. The conus nedullaris is not
enlarged. There is no pathol ogi c marrow si gnal
intensity arising fromthe vertebral bodies that
woul d suggest bony netastatic di sease or healing
trauma. There is noderate degenerative facet
arthropathy at all |levels conpatible with chronic
degenerative changes within the facet joints.
There is mnimal fluid identified within several
facet joints. There is no synovial cysts with
nerve root inpingenent. There was a tiny anount
of fluid signal intensity along the exiting nerve
root on the right at L4-5. This is a norma

vari ant.

In summary, these inages do denonstrate
degenerative disc disease with desiccation

(loss of normal water) in the intervertebral discs
at L3-4, L4-5, and L5-S1 with miniml |oss of
vertical height, mld annular disc bul ging, and
degenerative facet arthropathy. This
constellation of findings is all conpatible with
chroni c degenerative disc disease and degenerative
joint disease comensurate with the patient’s age.
There is no denonstration of disc protrusion,
extruded di sc fragnment, central canal stenosis,
neural exit foram nal stenosis or nerve root

i npi ngenent. There is al so no pathol ogi c marrow
signal intensity that woul d suggest healing trauma
or marrow infiltrative process.

A hearing was held on April 28, 2008. The cl ai mant

testified that she still suffered fromacute pain synptons
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“I'n my | ower back and on ny spine, ny right hip, and ny
right foot, on the inside of ny right foot.” The cl ai mant
testified that she had not worked since the injury and that
she did believe she was able to return to work.

An administrative law judge filed an opinion on July 1,
2008. The administrative |aw judge found that the clai mant
proved she sustained a conpensable injury to her | ow back on
Novenber 24, 2006. The adm nistrative |aw judge found that
the claimant proved she was entitled to all of the nedical
treatment of record and future reasonably necessary nedica
treatment. The administrative |aw judge found that the
cl ai mant proved she was entitled to tenporary tota
di sability conpensation from Novenber 27, 2006 to a date yet
to be determ ned.

The respondents appeal to the Full Conmm ssion.

1. ADIJUDI CATI ON

A. Compensability

Ark. Code Ann. 811-9-102(4)(A) (Repl. 2002) defines
“conpensable injury”:

(i) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services

or results in disability or death. An injury is
“accidental” only if it is caused by a specific
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incident and is identifiable by tinme and place of
occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i).

The enpl oyee nmust prove by a preponderance of the
evi dence that she sustained a conpensable injury. Ark. Code
Ann. §11-9-102(4)(E)(i); Ark. Code Ann. §11-9-
704(c) (2) (Repl. 2002). Preponderance of the evidence neans
t he evi dence havi ng greater weight or convincing force.
Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S. W 2d
442 (1947).

An administrative law judge found in the present
matter, “5. The claimnt proved by a preponderance of the
credi bl e evidence that she sustained a conpensable injury to
her | ow back while working for the respondent-enpl oyer on
Novenber 24, 2006.” The Full Comm ssion affirnms this
finding. The parties stipulated that the enpl oynent
rel ati onship exi sted on Novenber 24, 2006. The cl ai mant
testified that she tripped on a store pallet and fell, and

that she afterward felt pain in her right lower extremty
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and | ower back. The clainmant testified that she reported
the accident to two store nmanagers. First, the Ful

Comm ssion finds that the claimnt did not prove she
sust ai ned any structural danmage to her |unbar spine or any
acute injury to her | ow back or |unbar spine which would
require surgery. The radiol ogical exam nation on Novenber
26, 2006 showed mi | d degenerative disc disease at L5-S1 but
was ot herwi se negative. Dr. Farmer reported on Novenber 26
2006 that x-rays of the lunbar spine showed narrow ng at L5-
S1 with arthritic changes in the joint. The Full Comm ssion
recogni zes that Dr. Farnmer’s inpression was “Degenerative

di sk di sease, acute exacerbation,” but this report cannot be
relied on for an assertion that the clai mant sustai ned
structural damage to her |unbar spine or that she would
require surgery. A lunbar spine MR was taken nearly one
year later, on Cctober 10, 2007. The interpreting
radi ol ogi st’s inpression was degenerative changes and a “6
mm cystic structure associated with the right L4 nerve root
sl eeve cyst.” There is no probative evidence which
denonstrates that the 6 mmcystic structure was caused by or
resulted fromthe Novenber 24, 2006 pallet incident. W

note Dr. Sprinkle s subsequent expert opinion that this
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“signal intensity” at L4 was pre-existing and was not the
result of the workplace accident.

Neverthel ess, the Full Conmm ssion notes that the
cl ai mant began treating with her famly physician, Dr.
Wat son, on Decenber 1, 2006. Dr. Watson inforned the
claimant’ s attorney that he had pal pated nuscl e spasns
during his physical exam nation of the claimant. It is
wel | -settled that the presence of muscle spasns can
constitute objective nedical findings to support
conpensability. Estridge v. Waste Management, 343 Ark. 276,
33 S.W3d 167 (2000). Dr. Sprinkle opined for the
respondents that the claimant had sustained a nuscul ar soft
tissue strain injury to her |ow back and buttocks nuscl es.

The Full Conmm ssion finds that the clai mant proved she
sust ai ned an accidental injury causing physical harmto her
body, which injury arose out of and in the course of
enpl oynent, and which required nedi cal services and resulted
in disability. The accidental injury, nanmely a muscul ar
soft tissue strain, was caused by a specific incident
identifiable by tine and place of occurrence on Novenber 24,
2006. The cl ai mant established a conpensable injury by

medi cal evidence supported by objective findings not within
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the claimant’s voluntary control, that is, the nuscle spasns
pal pated and reported by Dr. Watson.

B. Tenporary Disability

Tenporary total disability is that period wthin the

heal i ng period in which the enployee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W3d 392 (1981). *“Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-
102(12) (Repl. 2002). Whether or not an enpl oyee’s healing
period has ended is a question of fact for the Comm ssion.
K II Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S. W 3d
414 (2002).

In the present matter, an admi nistrative |aw judge
found that the clainmant proved she was entitled to tenporary
total disability conpensation “from Novenber 27, 2006, to a
date yet to be determned.” The Full Comm ssion finds that
the claimant proved she was entitled to tenporary total
di sability conpensation from Novenber 27, 2006 through
February 21, 2008. W have determ ned supra that the
cl ai mant proved she sustained a conpensable injury in the

formof a nmuscular soft tissue sprain. The claimnt did not



Lanbert - F613036 21

prove that she sustained any structural danage to her | unbar
spine or any acute injury damagi ng a |unbar disk. The
claimant testified that she was not able to return to her
enpl oyment duties follow ng the Novenber 24, 2006 acci dental
injury. Dr. Watson opined on Novenber 7, 2007 that the
claimant remai ned within her healing period. Dr. Sprinkle
t hor oughl y exam ned the clai mant on February 21, 2008 and
stated, “3. It seens the nost likely explanation at this
poi nt appears that there was a nuscul ar soft tissue strain
injury to her |ow back and buttocks nuscles that shoul d have
resol ved and has been | think reasonably adequately
treated....|l think she has had reasonably adequate treatnent
for her original soft tissue and strain injury and is at
maxi mum nedi cal i nprovenment fromthat.”

It is within the Conm ssion’s province to weigh all of
t he medi cal evidence and to determ ne what is nost credible.
Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.wW2d
151 (1999). 1In the present matter, Dr. Sprinkle opined on
February 21, 2008 that the claimant had sustained a rnuscul ar
soft tissue strain injury, and that the claimant had reached
maxi mum medi cal inprovenent. The Full Comm ssion finds that

Dr. Sprinkle s opinionis entitled to significant probative
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weight. W find that the clainmant reached the end of her
heal i ng period no | ater than February 21, 2008. Tenporary
total disability benefits cannot be awarded after a
claimant’ s healing period has ended. EIk Roofing Co. v.
Pinson, 22 Ark. App. 191, 737 S.W2d 661 (1987). The Full
Commi ssion finds that the instant claimnt remained within
her healing period and was totally incapacitated from
earni ng wages from Novenber 27, 2006 through February 21
2008. Dr. Kirk’s diagnosis on March 11, 2008 of herni ated
disc with sciatica, and his opinion that the clainmnt’s
medi cal probl em had not been addressed, is not entitled to
any probative weight.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirns the admnistrative |aw judge’ s
opinion as nodified. The Full Comm ssion finds that the
cl ai mant proved she sustained a conpensable injury, in the
formof a nmuscular soft tissue strain, on Novenber 24, 2006.
The cl ai mant proved she was entitled to tenporary total
di sability conpensation from Novenber 27, 2006 through
February 21, 2008. The claimant proved that all of the
nmedi cal treatnent of record provided through February 21

2008 was reasonably necessary pursuant to Ark. Code Ann.
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811-9-508(a). The claimant did not prove that any treatnent
provi ded after February 21, 2008 was reasonably necessary in
connection with the conpensable soft tissue strain. Nor
woul d any treatnent after February 21, 2008 be reasonably
necessary as pain managenment in accordance with Patchell v.
Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W3d 31
(2004) .

The claimant’s attorney is entitled to fees for |egal
services pursuant to Ark. Code Ann. 811-9-715(Repl. 2002).
For prevailing in part on appeal, the claimant’s attorney is
entitled to an additional fee of five hundred dollars
($500), pursuant to Ark. Code Ann. 811-9-715(b)(2)(Repl.
2002) .

I T IS SO ORDERED.

A. WATSON BELL, Chairman

Comm ssi oner McKi nney concurs, in part and dissents, in
part.

CONCURRI NG AND DI SSENTI NG _OPI NI ON

| must respectfully concur, in part and
dissent, in part, fromthe majority opinion.

Specifically, | concur in the majority’s opinion finding
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that the clai mant sustained a conpensable injury in the
formof a nmuscular soft tissue strain on Novenber 26,
2006. However, | nust respectfully dissent fromthe
majority’s finding that the claimant was entitled to
tenporary total disability conmpensation from Novenber
27, 2006, to February 21, 2008. In ny opinion, the
claimant was only entitled to receive tenporary tota
disability benefits from Novenber 27, 2006, through
Decenber 9, 2006.

My review of the evidence denonstrates that
the claimant’s healing period ended on Decenber 8, 2006.
Dr. Watson saw the claimant on that date but did not
extend her tinme off beyond Decenber 9, 2006. There is
nothing in the record to show that the clai mant was
unable to work or was unable to return to work on
Decenber 9, 2006, except for her own self-serving
testinmony. In fact, the claimant testified that she was
aware that she had been released to return to work but
she did not even attenpt to return to work for the

respondent enpl oyer.
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Therefore, for all the reasons set forth
herein, | must concur, in part, and dissent, in part,

fromthe majority’s opinion

KAREN H. MKI NNEY, Comm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRI NG & DI SSENTI NG OGPl NI ON

| nmust respectfully concur in part and di ssent
in part fromthe majority’s opinion. Specifically, |
concur with the majority opinion’s finding that the
cl ai mant sustai ned a conpensabl e specific incident
injury on Novenber 26, 2006, and is entitled to al
reasonably necessary nedical treatnment and tenporary
total disability benefits through February 21, 2008, the
date that Dr. Brent Sprinkle opined that the clainmant
had reached maxi num nedi cal inprovenent. However, as |
woul d award the claimant tenporary total disability
benefits and reasonably necessary nedical treatnent
after February 21, 2008, | nust respectfully dissent on

t hese i ssues.
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Based on a de novo review of the record, |

find, as did the Adm nistrative Law Judge, that the
claimant is entitled to additional reasonably necessary
medi cal treatment after February 21, 2008. The Wbrkers
Conpensation Act requires enployers to provide such
medi cal services as may be reasonably necessary in
connection with an enployee’s injury. Ark. Code Ann. 8§
11-9-508(a) (Repl. 2002). Injured enpl oyees nust prove

t hat medi cal services are reasonably necessary by a

pr eponderance of the evidence; however, those services
may i nclude that necessary to accurately diagnose the
nature and extent of the conpensable injury; to reduce
or alleviate synptonms resulting fromthe conpensable
injury; to maintain the |evel of healing achieved; or to
prevent further deterioration of the damage produced by
t he conpensable injury. Ark. Code Ann. 8 11-9-705(a)(3)
(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W2d 593 (1995); Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W2d 845 (1983). Here,
all of the claimant’s doctors, specifically Drs. Watson
and Kirk, and even Dr. Sprinkle, have recommended

additional treatnent for the claimant’s synptons. As
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such, the majority’s determnation that the claimnt is
not entitled to additional reasonably necessary nedi cal
treatment is clearly in error.

Regardi ng tenporary total disability benefits,
again, all of the claimant’s doctors have recomended
additional nedical treatnment. The claimant testified
t hat she has been in pain and unable to work since the
date of injury. Therefore, as per the standards set out

in Searcy Indus. Laundry, Inc. v. Ferren, 92 Ark. App.

65, 211 S.W 3d 11 (2005) and Arkansas State H ghway

Transportation Departnent v. Breshears, 272 Ark. 244,

613 SSW 2d 392 (1981), | find that the claimant is
entitled to tenporary total disability benefits until a
date yet to be determned, not limted by the majority’s
erroneous determ nation that the claimant’s healing
period ended on February 21, 2008.

For the aforenenti oned reasons | nust

respectfully concur, in part, and dissent, in part.

PH LI P A HOOD, Conm ssioner



