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Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s

opinion filed Septenber 5, 2008. The adm nistrative |aw
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judge found that the clai mant sustai ned an 11% anat om cal

i mpai rment and that the claimant failed to prove she was
entitled to any wage-loss disability benefits. The

adm nistrative law judge found that the claimant failed to
prove her seizures and strokes were conpensabl e consequences
of the claimant’s conpensable injury. The admi nistrative

| aw judge found that the claimant failed to prove
psychiatric treatnment was reasonably necessary in connection
wi th the conpensable injury.

After reviewing the entire record de novo, the Ful
Conmi ssion reverses the adm nistrative | aw judge’ s opinion.
The Full Comm ssion finds that the clai mant proved she
sust ai ned anatom cal inpairnent in the amobunt of 26% as a
result of the conpensable injury, and that the clai mant
proved she sustai ned wage-loss disability in the amount of
20% W find that Respondent No. 3, Second Injury Fund, is
not liable for the claimant’s wage-loss disability. The
Ful | Comm ssion finds that the clainmant proved her seizures
and strokes were related to the conpensable injury. The
cl ai mant al so proved that psychiatric treatnent was
reasonably necessary in connection with the conpensabl e

i njury.
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. H STORY

El i zabet h Ann Johnson, age 50, testified that she was a
hi gh school graduate and had attended col |l ege for one
senester, studying Shorthand. M. Johnson testified that
she had worked as an Order Editor for custoner service at
Obit Valve Conpany. The claimnt worked for Leisure Arts
for about 10 years.

The cl ai mant was assessed with cervical and | unbar
strain after a notor vehicle accident in March 2001. An x-
ray of the claimant’s cervical spine was taken on March 8,
2001, with the followng inpression: “1. C5-6 spondyl osis,
mld. 2. No visible acute abnormality is seen.”

The cl ai mant began working for the respondent-enpl oyer
i n Novenber 2003. The parties stipulated that the clai mant
sust ai ned a conpensabl e neck injury on Decenber 31, 2004.
The claimant testified, “1I worked back in formal wear in the
junior departnment. The |ong dresses were dragging the
floor. | was trying to help lift a huge rack, a nmetal rack.
And the girl’s hand slipped and this big nmetal rack with a
gl ass, about three inches thick on the top for display, al

crashed down on ny head[.]”



Johnson - F600083 4

The cl ai mant recei ved energency nedical treatnent on
January 2, 2005: “The patient is a 46-year-old femal e who
works at Dillard s. On Friday, New Year’s eve, she was
wor ki ng when she tried to raise a fornmal dress rack. The
rack slipped and struck her on the top of the head, the
right parietal area....MJSCULOCSKELETAL: Positive for nuscle
spasmin her neck bilaterally and radiati ng down both arns
with soreness of the left side and |eft armin the triceps
region....Cervical spine x-ray shows degenerative changes
with loss of disc height between C4 and C5. There is no
evi dence of subluxation or malalignment in those areas.”
The cl ai mant was di agnosed with “1. Cervical sprain. 2.
Contusion to the scalp.”

The claimant testified that she was fired on March 25,
2005. The cl ai mant began treating with Dr. J. M chael
Cal houn, a neurosurgeon, on April 27, 2005. An MR of the
claimant’ s cervical spine was taken on May 4, 2005, with the
following inpression: “1. Prom nent posterior 0sseous
ridging wwth a noderate | eft paracentral disc protrusion at
C5/6 resulting in noderate to severe central canal stenosis
and promnent |left anterolateral cord flattening as well as

severe left foramnal narrowing. 2. Small left paracentra
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disc protrusion at C4/5 causing mld central canal stenosis
and mld left anterolateral cord flattening.”

Dr. Cal houn reported on May 4, 2005, “Ms. Johnson
underwent an MRl today which shows a |large left C5-C6 disc
herniation. W discussed this today. | think her options
are for trying physical therapy again or surgery in the form
of a C5-C6 anterior cervical discectony and fusion.” Dr.

Cal houn perforned a di scectomny, foram notom es, and
arthrodesis at C5-6 on June 27, 2005. The pre- and post-
operative diagnosis was “Right C5-6 herniated nucl eus

pul posus.”

On June 29, 2005, Dr. Cal houn reported that the
clai mant’ s adm ssion di agnosis was “C6-7 herni ated nucl eus
pul posus,” and that the secondary di agnosis was “Poorly
controlled hypertension.” Dr. Cal houn described the
claimant’ s hospital course:

The patient was taken to the operating roomon the
27t", where she underwent the above nenti oned
procedure. She was covered with perioperative
steroids. Inmediately after surgery, she noticed
difficulty with nunbness and weakness primarily on
her left side. She was continued on |V Decadron
and this inproved. She had undergone

i ntraoperative x-rays which showed good al i gnnment
at C5-6. Also she was found to have significant
hypertension with bl ood pressures over 200

systolic. An Internal Medicine consult was
obtained by Dr. Zilk. Her blood pressure
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was controlled then with C onidine and
Al'tenolol....Her blood pressure was stable and she
was subsequently di scharged.

Dr. Cal houn informed Dr. Mchelle Ibsen on July 11,
2005, “She underwent a C5-C6 di scectony and fusion on June
27. After surgery she clearly has a nyel opathy. Her
surgery was uneventful. She was very hypertensive and
i ntraoperatively and postoperatively. Potentially she could
have suffered sone cerebrovascul ar conprom se of her spinal
cord, but I amuncertain....she has not reached nmaxi nal
medi cal i nprovenent.”

A Functional Capacity Eval uation was done on Novenber
2, 2005, with the follow ng conclusions: “Based on the data
coll ected during Ms. Johnson’s evaluation, it is determ ned
that she did not put forth maximal effort on a consistent
basis. Therefore this evaluation is unreliable due to the
i nconsi stencies noted within the report. Overall, M.
Johnson denonstrates the ability to work at |east at the
LI GHT work category over the course of an 8 hour workday.”

Dr. Cal houn corresponded wi th Respondent No. 1's
attorney on May 9, 2006 and stated in part:

When Ms. Johnson underwent surgery for cervical
di sc herniation on June 27, 2005, she awoke with

nunbness and cl unsi ness in her hands and was noted
to be unsteady on her feet. It did inprove to
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sorme degree, but she still has difficulty with
fine nmotor novenents and di sc coordination in her
hands, as well as, sonme unsteadi ness on her

feet and a tendency to fall.

Since it has been al nbst a year since her surgery,
| feel that this will persist. It is thought that
Ms. Johnson suffered a “stroke” of the spinal
cord during the surgical procedure....

Dr. Cal houn perforned a second surgery on the
claimant’s cervical spine on June 27, 2006:

The patient is a 48-year-old fermal e who, a year
ago, underwent C5-6 anterior cervical diskectony
and fusion. Recently she has had worsening
problens with her hands not functioning correctly
and then difficulty anbul ating. She underwent

a repeat MRl which showed she has forned a | arge
ost eophyte superior to the previous C5-6

di skectony. There were sone ischem ¢ changes
within the spinal cord. It was thought that she
shoul der (sic) undergone repeat surgery in the
formof renoval of her instrunentation and repeat
corpectomes wth repeat fusion....

The pre-operative diagnosis was “1. C5-6 cervical
spinal stenosis. 2. Status post C5-6 fusion. 3. Cervical
nyel opat hy.”

The cl ai mant recei ved energency treatnent on June 30,
2006: “This is a 48-year-old white femal e who presented to
t he emergency departnent conpl ai ning of passing out today.
She had spinal fusion surgery |ast week and has been on sone
pai n nedi cines. Today she bent over and when she stood up,

she got real dizzy, felt hot and passed out. The famly
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said she had sonme twitching and jerking of her arns, but no
seizure-like activity. They said she was maki ng a snoring
noi se and was conpl etely unresponsive for a period of about
15 minutes. They turned her on her side and the snoring

noi se stopped.” A physician’s diagnostic inpression was “1.
Syncope. 2. Hypokalema.”

Dr. David Martin noted on June 30, 2006, “Shortly after
adm ssion to the floor, the patient had a seizure w tnessed
by the nursing staff. She was postictal for sone tinme. The
sei zure | asted about two mnutes.” Dr. Martin assessed “1.
New onset seizure. 2. Hypertension. 3. Recent spinal
fusion surgery of the cervical spine.”

Dr. Keith Schluterman gave the followi ng inpression on
June 30, 2006:

Ms. Johnson is a 48-year-old wonan, status post
recent anterior cervical deconpression and

har dwar e pl acenent, who now presents with two

| i kely generalized tonic seizures today. These
are wi thout clear recognized precipitant.

However, secondary to her recent surgery, | am
concerned for a Staphyl ococcal nmeningitis. She
has al so been on Denerol, and this could have

| ower ed her seizure threshold. Also, her husband
suspects sonme narijuana abuse. She does

not have evidence of any stroke at this tine, and
her CT scan did not find evidence of abscess.

Dr. Schluterman’s recomendati ons included a | unbar

puncture, medication, and EEG Dr. Schluternan gave the
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following interpretation of an El ectroencephal ogram Report

on June 30, 2006: “This is an essentially normal EEG in the

awake and drowsy state. Specifically, there are no

definitive epileptiformdischarges, electrographic seizures

or regions of focal slow ng.”

The inmpression froma CT of the claimant’s head on June

30, 2006 was “1. Negative noncontrast head CT.” An MRl of

the claimant’s brain was taken on July 5, 2006:

Smal | to noderate anmount of periventricular and
subcortical white matter FLAIR and T2
hyperintensities without correlate on other
sequences and w t hout enhancenent are seen.
Wthin the brain stem at the |evel of the pons,
there is also a central 1.1 centineter area of
simlar abnormal FLAIR signal. No acute infarct,
henorr hage, mass | esion, mass effect, abnornal
extraaxial fluid collection, or hydrocephal us
Is identified. The vascular flow voi ds appear
preserved bilaterally. Visualized portions

of the orbits and paranasal sinuses are clear.
Mesi ot enpor al | obes are normal

| MPRESSI ON: Nonspeci fic periventricular and brain
stemgliotic foci. Gven the history of head
trauma, this may be the etiology, although in the
appropriate clinical setting, accelerated snal
vessel occlusive disease, denyelinating disease,
osnotic denyelination, infection, mgraines,
vasoacti ve pharmaceutical s or sequel ae of
vasculitis nay need to be consi dered.

Dr. Cal houn informed a clains representative on August

22, 2006,

surgery.

“Ms. Johnson is recovering from her nost recent

She should not lift or carry nore than ten pounds.
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She should do no over the shoul der work and she shoul d not
hol d her neck in a flexed or extended position for nore than
two mnutes at a tine. These are her present restrictions
as of this date. These are not related to any other of her
probl ens.”

Dr. Cal houn corresponded with a clainms representative
on January 24, 2007:

| have recently been asked to review the parti al
per manent inpairnent of the whole person given

El i zabet h Johnson. | was unsure if she had been
rated for her first surgery, but | understand that
was 10% | do not think that | rated her

correctly on the second surgery. Because she
underwent a second operation, this would

add 2% partial permanent inpairment of the whole
person as docunented in Table 15.7 in the Guide to
Per manent | npairnment of the American Medical

Association. Also, | neglected to include the
fact that she has difficulty with her upper
extremties in regard to dexterity. |If thisis

taken into effect that she has difficulty with
bot h of her upper extremties, as well as sone
bal ance probl ens, according to Table 13.7 of the
AMA Cui delines, she is awarded a 39% whol e
person inpairnent as well. This would bring her
nost recent inpairnment to 41%

M's. Johnson also suffers fromanxiety and
seizures. In reviewing the nental and behavori al
di sorder inpairnent tables, and because | am not
usual ly asked to rate an inpairnent with regards
tothis, I can find no specific nunbers to give
this patient.

She al so has had sone seizures which are
secondary, | believe, to her second surgery.
According to Table 13.3 in the inpairnment rating
gui de, she is awarded anot her 14% i npai r nent of
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t he whol e person. Thus, her total inpairnent
woul d be 39+2+14 for a total of 55% i npairnment of
t he whol e person.

The parties stipulated that the claimant reached
maxi mum medi cal i nprovenent from her conpensabl e neck injury
on January 24, 2007. Respondent No. 1 controverted benefits
after February 14, 2007.

The cl ai mant sought energency treatment on April 3,
2007: “The patient is a 48-year-old white femal e who
presents after having a seizure this norning. A famly
menber reports that she shook and then fell back and hit her
head and then bit her tongue....l did find out that the
patient has been on narcotics and benzodi azepi nes
chronically for a year and her doctor stopped her ‘cold
turkey’ 5 days ago.” The energency physician’s inpression
was “Seizure activity secondary to nedication w thdrawal.”

A urine drug screen collected April 8, 2007 indicated
that the claimant was negative for any drugs of abuse,

i ncluding THC (narijuana).

Dr. Reginald J. Rutherford perforned an | ndependent

Medi cal Exam nation on June 18, 2007 and stated in part:
[1]t is not possible fromthe supplied nedical
docunentation to fornulate an opini on pertaining

to the etiology of Ms. Johnson’s sei zures.
| magi ng conprising both CT and MRl studies of the
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brain do not denonstrate any evidence for
traumatic brain injury. It is possible that her
sei zures represent toxic effect from nedication
for the first two seizures and nedication

wi thdrawal for the third seizure. This should be
further addressed via anbulatory EEGwith Dr.
Victor Biton. If normal | would attribute these
seizures to nedication effect. |If epileptiform
activity is disclosed then renote effect of head
trauma woul d be the nost reasonabl e expl anation
and clearly would warrant ongoi ng use of

anti convul sant nedication. This would not be
required if the ultinmate conclusion is adverse
medi cation effect which would not pose a risk
for future seizures....

The parties deposed Dr. Cal houn on June 21, 2007. Dr.

Cal houn testified regarding the surgery he perforned in June
2005 and the additional surgery in June 2006. Dr. Cal houn
testified that, prior to the second surgery, an MRl showed
that the claimant had devel oped a bony spur which severely
conprom sed her spinal cord. As a result of the bony spur,
Dr. Cal houn opined that the claimant’s spinal cord had
devel oped a “white spot,” which neant that part of the
claimant’s spinal cord was not receiving proper blood flow
This condition was causing the synptons of nunbness and
weakness in the claimant’s extremties. Respondent No. 1's
attorney questioned Dr. Cal houn:

Q Is there any objective nedical evidence upon

whi ch you can rel ate her upper extremty nunbness

and dysfunction to a spinal stroke, as opposed to
t he bone spur?
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A Well, | mean, it’s got to be one of the two
things. | don’t know. | nean, | think that
clearly after her first surgery, there wasn't a
bone spur there. She clearly had sone mal function
of her spinal cord then, so | nmean, ny thoughts
are that at |east part of her synptons have to be
com ng from sone kind of conprom se of the

spinal cord, blood flow or whatever during the
first - during or after the first surgery.

At | east part of her synptonms have to be
attributable to that.

Q That part that is attributable, were those -
was that a permanent condition, or is that a
condition that can reverse.

A. Well, I mean, hers persisted, so | would have
to say it was pernanent.

Dr. Cal houn corresponded with the claimnt’s attorney
on June 27, 2007: “I reviewed ny rating inpairnments for
El i zabet h Johnson. This was in a letter dated January 24,
2007. |1 actually had put the wong table down. The
accurate table is Table 13.17 of the AVA guidelines. This
is the criteria for a rating inpairnment of 2 upper
extremties....Thus, the entire 39%that | nentioned is due
to the upper extremty difficulties.”
Dr. Gary T. Souheaver eval uated the clai mant and
provi ded a Neuropsychol ogy Report on July 25, 2007:
El i zabet h Johnson is a 49 year-old WF referred for
eval uati on of possible TBI residuals after she was
hit on the posterior skull froma falling heavy

dress rack. She deniedz and nedi cal records al so
noted, no | oss of consci ousness. However, she
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sai d she was dazed and confused for the remai nder
of the day. She has had two cervical spine (C5/6)
surgeries. She said that during the first such
surgery in June 2005 she had a “stroke” with |eft
si de weakness. However, records indicated |eft
arm weakness and pain in 1997. There apparently
was a conpression on the cord fromthat first
surgery and one year |ater, June 2006, she
underwent a 2" cervical spine surgery.
Subsequently, she reported two seizures (unknown
etiology) and was placed on Dilantin, but becane
toxic and it was stopped. However, she reported
another (last) seizure with | oss of awareness, on
April 3, 2007. Brain imaging via MR and EEG

st udi es have been nornal .

She underwent a three-day Vi deo-EEG nonitoring
with Dr. Victor Biton, and the results of that
eval uati on was normal, with no indication of
epi | epsy on EEG even though there were 5 episodes
of subjective seizures reported by the patient.

Al so of note was an incidence of hallucinations of
unexpl ai ned reason at the tinme of the first
surgery. Past nedical history does not include a
previous TBI or any episodes of LOC. She has been
treated for chronic depression with Paxil, dating
back to her early 20s. She had a cyst renoved
fromher right wist in 1990, hysterectony

(1997), hepatitis B in 1979, high bl ood pressure,
and Gastric Refl ux.

Current conplaints include: chronic pain of neck,
arnms, and back; tingling and nunbness of each
hand, headaches, balance difficulty, including
falls since the 2005 neck surgery. Left-arm
weakness, short-term menory | oss, disorganized

t hi nki ng/ poor concentration, enotional lability,
and di zziness. She no |longer drives “due to
seizures.”. ..

Personality testing via the MWI-2 yielded an
abnormal profile. Specifically, the profile was
strongly suggestive of psychol ogi cal and enoti onal
factors that are significantly influencing daily
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activities of living. The profile included
chronic, and significant, depression, anxiety,
somatic fixations, obsessive-conpulsive traits,
restl essness, and enotional lability.

Di agnostically, the profile was not consistent
wi t h exaggeration of psychiatric synptons; nor was
the profile indicative of a conversion disorder.
However, the profile is very conmon for patients
wi th stress-induced nedical conplaints, 1ncluding
cognitive and physical conplaints that are

m sattributed to organic functions rather than
under |l ying chronic enotional distress.

In summary, the results of this extensive

neur opsychol ogi cal eval uati on were abnor nal

The pattern of scores was not specific to a
traumatic brain injury residual. In fact,

the pattern was from a probabl e negative response
bias by the patient, which resulted in an
artificial lowering of nost 1Q Menory and

neur opsychol ogi cal tests. Such poor test results
woul d be expected for persons who are
institutionalized, or who have been declared in
need of 24-hour supervision such as nursing hone
pl acenent. dinically, and by history, such a
description or classification wuuld not be
appropriate in this case. Gven the history, it
is extrenely unlikely that the current test
results are related at all to such a m nor head
injury as was described in the records of this
case. | strongly suspect this patient’s synptons
are related to underlying personality and/or
enotional factors, which interact with chronic
pai n and nedi cations to produce the cluster of
conplaints and issues reported by Ms. Johnson.

| MPRESSI ON:

1. Abnornmal neuropsychol ogical test results - not
consistent with effects of a closed head injury
noted in this case on 12/31/2004.

2. Neurocognitive synptons are nost probably

rel ated to orthopedic, nedication, personality
and/ or enotional factors.
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3. Abnormal MWPI-2 profile - consistent with a
Somati zati on Disorder, with underlying chronic
Depressi on and Anxi ety exacerbating, or manifested
as, medical and cognitive synptons.

Dr. Rutherford provided the respondents with an

| ndependent Medi cal Exam nati on Addendum on Sept enber 21,

2007:

Dr.

| have received and revi ewed the anbul atory EEG
performed by Dr. Victor Biton and the independent
psychol ogi cal exam nation performed by Dr.
Souhever. Anbul atory EEG is negative for a
seizure disorder. In this setting | would
attribute Ms. Johnson's seizures to adverse

nmedi cation effect. She does not need to be on
an anticonvul sant. Psychol ogi cal testing as
performed by Dr. Souhever is consistent with
somati zati on di sorder which correlates with her
FCE pertaining to non-valid profile. There is no
evidence for traumatic brain injury.

Ms. Johnson has suffered injury to her cervical
spinal cord as outlined in nmy ME. Fortunately
her clinical exam nation is devoid of objective
neur ol ogi cal abnormality and thus while imaging is
abnormal clinically Ms. Johnson is not. An
inpairnment rating in this setting is limted to
that applicable to one | evel cervical spinal
surgery with second revision surgery. This yields
an inmpairment of 11%representing 9% for the
initial surgery and 2% for second surgery drawn
from Tabl e 75, page 113 of the AVA 4" Edition
“CQuides to the Evaluation of Pernmanent

| mpai rnent . ”

Bradl ey C. Diner performed an i ndependent

psychi atric evaluation of the claimant on Decenber 11, 2007

and stated in part:
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This is now 49-year-old white fenal e, status post
occupational injury in which she suffered what is
t hought to be a cervical disc herniation as a
result of a large clothing rack falling on her
head. Though past records would indicate she

i ndeed had sone degenerative disc disease at C5-
C6, current agreenment is that the disc herniation
was directly the result of the occupational
accident. She required a second surgery for
successful structural correction. There is sone
suggestion that her surgery was conplicated by a
vascul ar accident. Despite conplaints of nenory
and functional deficit, neurol ogic and

neur opsychol ogi ¢ eval uati ons are unremarkabl e

for any residual brain injury.

Ms. Johnson is certainly depressed with

neur oveget ati ve synptons and even sone sui ci dal

t houghts. There is no question that her chronic
pain syndronme is at |east partially explained by
psychogenic factors. She has always experienced a
significant degree of overlap between pain,

anxi ety, and depressive synptons. Her current
conplaints far outwei gh any objective physiol ogic
data. This is consistent with depressive overlay.

| do not believe that Ms. Johnson is malingering,
but rather, | think she experiences a significant
anount of pain and distress. However, it is ny
belief that much of these conplaints are the
result of her psychiatric condition. | am also of
the belief that some of her anergia, as well as
cognitive conplaints are the result of her pain
nmedi cations, and in the past, her al cohol intake
has likely contributed to the sane. It is
certainly possible that her intake was at | east
partially responsible for her seizures, not often
a conplication of abrupt w thdrawal or
intermttent intoxication.

As is noted above, Ms. Johnson has suffered
depression for at least the last 16 years, and
probably | onger. She was marginally controlled
wi th paroxetine and various anxiolytics, however,
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| doubt she was ever substantially synptomfree.
Nonet hel ess, she was capabl e of working and

mai nt ai ni ng her day-to-day functions. She
currently conplains of inmpairnment in carrying out
her daily living activities and depends on her
not her and husband for support. She has little
nmeani ngf ul soci al contactor enjoynent.

Her previous GAF (gl obal assessnent of
functioni ng) wasprobably 72. G ven her

current GAF of 50, it is ny belief that the
current inpairnent as a result of her depression,
woul d be approxi mately 22% (that is, the

di fference between 72 and 50). It should be al so
noted that this is a dynamc figure which reflects
her best functioning. It is ny sincere belief

t hat continued aggressive psychiatric nmanagenent
woul d raise her GAF. However, | doubt she wil|
ever rise higher than a level of 70 to 75, based
on her underlying chronic dysthym a and
personality factors.

Al ternatively, | would place her inpairnent as
outlined by the AVA Guidelines as O ass 3
(Moderate I npairnent) indicating that her
depression is conpatible with “some, but not all”
useful functioning. Her baseline was close to

Cl ass 2, suggesting that there has been sone

wor seni ng of her condition secondary to her
injury. Wth continued depression treatnent, she
may eventual ly recover back to C ass 2.

A pre-hearing order was filed on April 7, 2008. The
cl ai mant contended: “1) She is entitled to a 55% whol e body
anatomi cal inpairnment due to her stipul ated conpensabl e
injury. 2) She is now permanently and totally disabl ed due
to her conpensable injury or, in the alternative, entitled

to wage-loss disability benefits. 3) Caimant contends that
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her stroke and seizures she has had (starting on June 29 or
30, 2006) are related to her conpensable injury and
resulting surgeries. 4) Cainmant contends Respondent No. 1
has controverted all permanent benefits over a 10% whol e
body inmpairnent. 5) Claimant is entitled to psychiatric
treatnment.”

Respondent No. 1 contended: “1) The clainmant is not
permanent|ly and totally disabled. 2) Respondents have
accepted a 12% inpairnent rating. 3) Respondents controvert
Dr. Cal houn’s assessnent of 55% i npairnment to the whol e
person attributable to this accident. 4) They should be
given credit for all permanent disability benefits paid. 5)
That claimant’s stroke and seizures are not related to the
12/ 31/ 04 conpensable injury. 6) Respondents controvert any
psychiatric treatnment. 7) Respondents contend Second | njury
Fund liability.”

Respondent No. 3, Second Injury Fund, contended: “1)
Respondent No. 1 has failed to neet their burden of proving
Second Injury Fund liability.”

An adm nistrative |law judge filed an opinion on
Septenber 5, 2008. The admi nistrative | aw judge found that

the clai mant sustai ned an 11% anatom cal inpairnment but that
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the claimant was not entitled to any wage-loss disability
benefits. The administrative |aw judge found that the

clai mant did not prove her strokes and seizures were
conpensabl e consequences of the clainmant’s conpensabl e
injury. The administrative |aw judge found that the

clai mant did not prove psychiatric treatnent was reasonably
necessary. The adm nistrative |aw judge therefore denied
the claim The cl ai mant appeals to the Full Conm ssion.

1. ADJUDI CATI ON

A.  Anatonical | npairnment

“Permanent inpairnment” has been defined as any
per manent functional or anatom cal |oss renaining after the
heal i ng period has ended. Excelsior Hotel v. Squires, 83
Ark. App. 26, 115 S.W2d 823 (2003), citing Johnson v.
General Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994).
Any determ nation of the existence or extent of physica
i npai rnment shall be supported by objective and neasurabl e
physi cal findings. Ark. Code Ann. 811-9-704(c) (A) (B)(Repl
2002). Ark. Code Ann. 811-9-102(16) (Repl. 2002) provides:
(A (i) “Qpjective findings” are those findings
whi ch cannot cone under the voluntary control of
the patient.
(ii) Wien determ ning physical or anatom ca

I npai rment, neither a physician, any other nedical
provi der, an administrative |aw judge, the
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Wor kers’ Conpensati on Comm ssion, nor the courts
may consi der conplaints of pain; for the purpose
of maki ng physical or anatom cal inpairnment
ratings to the spine, straight-Ileg-raising

tests or range-of-notion tests shall not be

consi dered obj ective findings.

(B) Medical opinions addressing conpensability and
per manent inpairnent nmust be stated within a
reasonabl e degree of nedical certainty][.]

The Conmmi ssion has adopted the Guides to the Eval uation

of Pernmanent |npairnent (4" Ed. 1993), published by the

Ameri can Medi cal Association, to be used in assessing
anatom cal inpairment. See Workers’ Compensation Laws And
Rules, Rule 099.34; Ark. Code Ann. 811-9-522(g)(Repl. 2002).
The Commi ssion is authorized to decide which portions of the
medi cal evidence to credit and to translate this nedical
evidence into a finding of permanent inpairnment using the
AVMA Qui des. See Avaya v. Bryant, 82 Ark. App. 273, 105
S.W3d 811 (2003), citing Polk County v. Jones, 74 Ark. App.
159, 47 S.W3d 904 (2001).

Per manent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause of the disability or inpairnent. Ark. Code Ann. 811-
9-102(4)(F)(ii)(a)(Repl. 2002). “Major cause” neans “nore

than fifty percent of the cause,” and a finding of major
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cause shall be established according to the preponderance of
t he evidence. Ark. Code Ann. 811-9-102(14).

In the present matter, an adm nistrative |aw judge
found that the claimant sustai ned 11% anat om cal i npairnment
as a result of the conpensable injury. The Full Conm ssion
finds that the clai mant proved she sustai ned anatom cal
impai rment in the amount of 26% The parties stipul ated
that the cl ai mant sustai ned a conpensable injury to her neck
on Decenber 31, 2004. Dr. Cal houn subsequently operated on
the claimant’s cervical spine on two occasions. The parties
stipulated that the clai mant reached maxi num nedi cal
i nprovenent on January 24, 2007. Dr. Cal houn reported on
that date that he had assessed a 10% i npai rnent for the
first surgery and an additional 2% anat om cal i npairnent
after the second surgery. Respondent No. 1 indicated at the
pre-hearing conference that it accepted a 12% i npai r ment
rating.

Dr. Cal houn al so reported on January 24, 2007 that he
assigned the claimant an additional 39% anat om cal
i mpai rment for her upper extremty condition and bal ance
problens. Follow ng his deposition testinony, Dr. Cal houn

noted on June 27, 2007, “The accurate table is Table 13.17
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of the AMA guidelines. This is the criteria for a rating

i mpai rment of two upper extremties....Thus, the entire 39%
that | mentioned is due to the upper extremty
difficulties.” Dr. Calhoun was apparently referring to
Table 13-17, Criteria for Rating |Inpairnents of Two Upper
Extremties, found in the Fifth Edition of the Guides. The
Comm ssion is not authorized to rely on the Fifth Edition of
the Quides. See Workers’ Compensation Laws And Rules, Rule
099.34; Ark. Code Ann. 811-9-522(g), cited supra. The Ful
Comm ssi on recogni zes that the authorized Fourth Edition of
t he Quides, Table 15, page 4/148, Criteria for Two | npaired
Upper Extremties, provides for up to a 39% whol e- person
impai rment for the follow ng inpairnment description:
“Patient can use both upper extremties for self-care, can
grasp and hol d objects with difficulty, but has no digital
dexterity.” Yet the evidence in the present matter does not
denonstrate that the clai mant sustai ned any pernmanent

inpai rment to either upper extremty as a result of her
conpensabl e neck injury and surgeries. The Full Conmm ssion,
cannot, based on the record before us in the instant matter,
find that the clai mant sustai ned a 39% whol e- person

i npai rment as assessed by Dr. Cal houn.
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Dr. Cal houn reported on January 24, 2007, “She al so has
had sonme sei zures which are secondary, | believe, to her
second surgery. According to Table 13.3 in the inpairnent
rating guide, she is awarded another 14% i npai rnent of the
whol e person.” Dr. Cal houn was apparently referring to
Table 13.3 in the unauthorized Fifth Edition of the Guides.
The authorized Fourth Edition of the Guides contains Table
5, page 4/143, Inpairnents Related to Epil epsy, Seizures,
and Convul sive Disorders. Table 5 assigns up to a 14%
impai rment for the follow ng inpairnment description:
“Paroxynsal disorder with predictable characteristics and
unpredi ctabl e occurrence that does not limt usual
activities but is arisk to the patient or limts
performance of daily activities.”

The instant claimant contended that she began suffering
from strokes and sei zures on June 29, 2006. The cl ai mant
recei ved enmergency nedical treatnment for a seizure on June
30, 2006, and hospital personnel w tnessed another seizure
by the claimant the same day. Dr. Schl uterman opi ned on
June 30, 2006 that the claimant had suffered fromtwo |ikely
seizures. Dr. Cal houn opined on January 24, 2007 that the

claimant’ s seizures were causally related to the claimant’s
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second surgery. An energency physician opined on April 3,
2007 that the claimant’s seizure activity was secondary to
nmedi cation withdrawal. Dr. Rutherford independently
concl uded on Septenber 21, 2007 that the clainmant’s seizures
were attributed to adverse medi cation effect.

The Full Commi ssion finds that the claimant sustained a
12% anat om cal inpairnment accepted by the respondents in
relation to the conpensabl e surgeries and an additional 14%
impairment as a result of the claimnt’s docunented seizure
disorder. W find that the claimnt’s seizure di sorder was
causally related to the claimant’s conpensable injury,
surgery, and nedication related to the conpensable injury
and surgery. The claimant proved that she sustained a 26%
anatomical inpairment as a result of her conpensable injury,
surgeries perforned by Dr. Cal houn, and causally-rel ated
sei zure disorder. The claimant proved that the Decenber 31,
2004 conpensable injury was the major cause of her 26%
anatom cal i npairnent.

B. WAge-Loss

Ark. Code Ann. 811-9-522(b) provides:

(1) I'n considering clains for permanent parti al
disability benefits in excess of the enpl oyee’s

per cent age of permanent physical inpairnment, the
Wor kers’ Conpensati on Comm ssion may take into
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account, in addition to the percentage of

per manent physical inpairnment, such factors as the
enpl oyee’ s age, education, work experience, and
other matters reasonably expected to affect his or
her future earning capacity.

In the present matter, an adm nistrative |aw judge
found that the claimant failed to prove that she was
entitled to wage-loss disability benefits. The cl ai mant
contends on appeal that she is entitled to permanent total
disability or sone percentage of wage-loss disability. The
Ful | Comm ssion finds that the clainmant proved she sustained
wage-1oss disability in the amunt of 20% The claimant is
now age 50 with only a high school education. The
claimant’s work history consists primarily of clerical
duties and unskilled | abor. The cl ai mant began working for
t he respondents in Novenber 2003 and sustai ned a conpensabl e
injury in Decenber 2004. The Full Comm ssion has determn ned
that the claimant sustai ned a 26% anat om cal i npairnment
rating as a result of her conpensable injury, surgery, and
sei zure disorder. Although the 26% whol e-body rating may
represent sone limt to her future prospects for enploynent,
the claimant did not prove she was permanently and totally

di sabled. The claimant did not put forth maximal effort in

a Novenber 2005 Functional Capacity Evaluation, and it was
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concl uded that the clainmant could performlight work duties
for eight hours daily. The Full Comm ssion recognizes that
t he Functional Capacity Eval uation was done prior to the
clai mant’ s second operation on June 27, 2006. Dr. Cal houn
opi ned on August 22, 2006 that the claimnt was able to
performlight work even before the claimant reached maxi mum
nmedi cal inprovenent. There is no probative evidence of
record or credible indication that the instant claimnt is
permanently and totally disabled. The Full Comm ssion finds
that the conpensable injury was the maj or cause of the
claimant’ s 20% wage-| oss disability.

C. Second Injury Fund

Liability of the Second Injury Fund conmes into question
only after three hurdl es have been overcone. First, the
enpl oyee must have suffered a conpensable injury at her
present place of enploynent. Second, prior to that injury
t he enpl oyee nmust have had a pernmanent partial disability or
impairnment. Third, the disability or inpairnment nust have
conbined with the recent conpensable injury to produce the
current disability status. Mid-State Constr. Co. v. Second

Injury Fund, 295 Ark. 1, 746 S.W2d 539 (1988).
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The record in the present matter does not denonstrate
that the Second Injury Fund should be liable for the
claimant’s 20% wage-|1 oss disability. The first hurdle for
Second Injury Fund liability was admttedly overcome, in
that the claimnt suffered a conpensable injury at her
present place of enploynent. However, the evidence in the
present matter does not show that the clainmant had a
permanent partial disability or inpairnent prior to the
conpensable injury. An MR in March 2001, prior to the
conpensable injury in 2004, showed mld spondylosis in the
claimant’s cervical spine. This condition did not arise to
a prior disability or inpairnent. Nor did any of the pre-
injury conditions described by Dr. Souheaver in July 2007
including |l eft arm weakness, high bl ood pressure, or chronic
depression, constitute a prior disability or inpairnent.
Even if the claimant did have a prior permanent parti al
disability or inpairnment, the record does not show that this
disability or inpairnment conbined with the recent
conpensabl e injury to produce the claimant’s current
disability status. The Second Injury Fund is not l|iable for
wage-1 oss disability benefits in the present matter.

D. Medi cal Treat nent
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Finally, Ark. Code Ann. 811-9-508(a)(Repl. 2002)
provi des that the enployer shall pronptly provide for an
i njured enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. The cl ai mant nmust prove by a preponderance of the
evi dence that she is entitled to additional nedical
treatment. Wal-Mart Stores, Inc. v. Brown, 82 Ark. App.
600, 120 S.W3d 153 (2003). Wat constitutes reasonably
necessary mnedical treatnent is a question of fact for the
Conmi ssion. Dalton v. Allen Eng’g Co., 66 Ark. App. 201,
989 S.W2d 543 (1999).

In the present matter, the claimnt does not contend
that she sustained a nental injury or illness pursuant to
Ark. Code Ann. 811-9-113. The clainmant instead contends
that psychiatric treatnment is reasonably necessary in
accordance with Ark. Code Ann. 811-9-508(a). The Ful
Conmi ssion finds that the claimant proved psychiatric
treatment was reasonably necessary. Dr. Diner, a
psychi atrist, independently opined on Decenber 11, 2007 that
the claimant’s condition was the result of her pain
medi cation. The Full Conmm ssion finds that psychiatric

treatnment for claimant is reasonably necessary in connection
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with the claimant’s wi de and varied synptons foll ow ng her
conpensabl e injury.

Based on our de novo review of the entire record, the
Ful I Comm ssion finds that the clainant proved by a
preponderance of the evidence that she sustai ned anatom cal
i mpai rment in the anmount of 26% and additi onal wage-|oss
disability in the amount of 20% The clai mant proved that
her conpensable injury was the najor cause of both her
anatom cal inpairment and wage-loss disability. The record
does not denonstrate that Respondent No. 3, Second Injury
Fund, should be liable for the claimnt’s wage-I|oss
disability. Based on the reports of Dr. Cal houn and Dr.
Rut herford, the claimant proved that her strokes and
seizures were causally related to and were a conpensabl e
consequence of the conpensable injury and surgery by Dr.
Cal houn. The claimant proved that the nedical treatnent of
record, including psychiatric treatnment, was reasonably
necessary in connection with the conpensable injury. The
Ful I Conm ssion therefore reverses the admnistrative | aw
judge’ s decision. The claimant’s attorney is entitled to
fees for legal services in accordance with Ark. Code Ann

811-9-715(Repl . 2002). For prevailing in part on appeal to
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the Full Comm ssion, the claimant’s attorney is entitled to
an additional fee of five hundred dollars ($500), pursuant
to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney concurs, in part and dissents, in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur, in part and dissent,
in part, fromthe najority opinion. Specifically, | concur
inthe mgjority’s finding that the claimant was not
permanently and totally disabled, the finding that the
Second Injury Fund is not liable for any wage | oss
disability benefits in addition to the claimant’s permanent
anatom cal inpairnment and the finding that the claimant did
not sustained a 39% whol e- person i npai rnment assessed by
Dr. Cal houn. However, | nust respectfully dissent fromthe
majority’s finding that the claimant was entitled to a
per manent anatom cal inpairnment rating of 12%for her

conpensabl e neck injury, the finding that the clai mant was
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entitled to a permanent anatom cal inpairnment rating of 14%
for her seizure disorder, the finding that the clai mant had
a stroke and seizure disorder as a result of her conpensabl e
injury, the finding that psychiatric treatnent was
reasonabl e and necessary nedical treatnent and the finding
that the claimant is entitled to a 20% 1| 0ss in wage earning
capacity in addition to her permanent anatom cal i npairnent.
In my opinion, the claimant has failed to neet her burden of
pr oof .

Wth respect to the permanent anatom cal
impairment rating for the claimant’s adm ttedly conpensabl e
neck injury, | find that the appropriate rating is 11% The
cl ai mant underwent an i ndependent nedi cal eval uation by
Dr. Reginald Rutherford and in his report dated
Sept enber 21, 2007, he stated:

Ms. Johnson has suffered injury to her

cervical spinal cord as outlined in ny

| ME. Fortunately her clinical

exam nation is devoid of objective

neurol ogi cal abnormality and thus while

imaging is abnormal clinically Ms.

Johnson is not. An inpairment rating in

this setting is limted to that

applicable to one |l evel cervical spina

surgery with second revision surgery.

This yields an inpairnment of 11%

representing 9% for the initial surgery
and 2% for the second surgery drawn from
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Tabl e 75, page 113 of the AVA 4tN

Edition “Cuides to the Eval uation of

Per manent | npairnment.”

Dr. Cal houn assessed the claimant with a 12% per manent
anatonmi cal inpairment rating and the majority has awarded

t his anount presunably because the respondent’s accepted
this rating at the pre-hearing conference. It is of note
that the respondent’s should be given a credit for the
additional 1%it paid to the claimant. Dr. Cal houn’s rating
was based upon the 5'" Edition of the Guides. The Conmi ssion
is only authorized to use the 4'" Edition of the Quides.
Therefore, | agree with the assessnent of Dr. Rutherford and
find that the appropriate permanent anatom cal i npairnent
rating shoul d be assessed by using Table 75, page 113 of the
GQui des. Accordingly, | nust dissent fromthe award of a 12%
award of permanent anatom cal inpairnment for the claimnt’s
conpensabl e neck injury.

The majority also found that the clainmant’s stroke
and/ or seizures were a conpensabl e consequence of her
conpensabl e injury. | cannot agree with this finding. In ny
opi nion, the nedical evidence does not support such a

finding. A conpensable injury nust be established by nedical
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evi dence supported by objective findings, and nedi cal
opi ni ons addressi ng conpensability rmust be stated within a

reasonabl e degree of nedical certainty. See, Smth-Blair,

Inc. v. Jones, 77 Ark. App. 273, 72 S.W3d 560 (2002).

Specul ation and conjecture cannot substitute for credible
evidence. |d. Therefore, in order to prove a conpensable

I njury, a claimnt nust prove, anong other things, a causal
rel ati onshi p between his enpl oynent and the injury. MM Il an

v. U.S. Mdtors 59 Ark. App. 85, 953 S.W2d 907 (1997).

bj ective nedical evidence is necessary to establish the
exi stence and extent of an injury, but not essential to
establish the causal relationship between the injury and a

wor k-rel ated accident. Horticare Landscape Myt. V. MDonal d,

80 Ark. App. 45, 89 S.W3d 375 (2002); Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. 443, 990 S.W2d 522 (1999); Wal-Mart

Stores v. Leach, 74 Ark. App. 231, 48 S.W3d 540 (2001).

Mor eover, objective nedical evidence is not essential to
establish the causal rel ationship between the injury where
obj ective nedi cal evidence established the injury’s

exi stence, and a preponderance of other non-nedical evidence
establishes a causal relation to a work-rel ated i ncident.

See, WAl -Mart Stores, Inc. v. VanWagner, supra; VWal -Mart v.
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Leach, supra. In Liaromatis v. Baxter Co. Reqional Hosp., 95

Ark. App. 296, 236 S.W3d. 524 (2006), the Court disagreed
with the claimant’s argunent that the nedical evidence nust
merely establish the existence of the injury. The questi on,
stated the Court, is not whether there are new objective
findings, but whether there is a new conpensable injury. I|d.
It is the injury for which appellant seeks benefits that
nmust be proved with objective nedical findings. Id.

bj ective findings are defined at Ark. Code Ann. 8§
11-9-102(16) (A) (i) as those findings which cannot come under
the voluntary control of the patient. Wen the Conmm ssion
determ nes physical or anatom cal inpairment, conplaints of
pain, straight-leg raising tests, or active range of notion
tests shall not be considered objective findings. Ark. Code
Ann. 811-9-102(16) (A)(ii)(a)& b). The onset of pain does not
satisfy our statutory criteria for benefits. Test results
that are based upon the patient’s description of the
sensations produced by various stinuli are clearly under the
vol untary control of the patient and therefore, by statutory
definition, do not constitute objective findings. Duke v.

Regis Hair Stylists, 55 Ark. 327, 935 S.W2d 600 (1996).

Further, nedical opinions addressing conpensability and
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per manent inpairnent nmust be stated within a reasonabl e
degree of nedical certainty. Objective nmedical evidence is
not essential to establish the causal rel ationship between
the injury and a work-rel ated acci dent where objective

nmedi cal evi dence establishes the extent and exi stence of the
injury, and a preponderance of other non-nedical evidence
establ i shes a causal relation to a work-rel ated incident.

McDonal d, supra.

Wil e the possibility of the occurrence of a
spinal stroke is nmentioned in various nedical records, there
is no evidence that the claimant actually experienced a
spi nal stroke. Dr. Calhoun testified that the clai mant
“coul d have” experienced a spinal stroke, but indicated that
no di agnostic tests were perforned after the clainmant’s
first surgery to confirmthat it indeed occurred.

Dr. Cal houn declined to give a nedical opinion that a spina
stroke had actually occurred. When questioned about the
cause of the spinal stroke and if the claimant did
experience one, Dr. Calhoun stated that “[t]here is no
objective way | can really explain it” and that he could
only rely on “conjecture” to give possible causes. In ny

opi nion, the nedical evidence in this case does not contain
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any objective findings that the clai nant experienced a

spi nal stroke, and even if she did, the nedical evidence
does not adequately link it to her surgery. Dr. Cal houn was
only able to “conjecture” as to the cause of the spinal
stroke. Conjecture and specul ation, even if plausible,

cannot take the place of proof. Ark. Dept. of Correction v.

G over, 35 Ark. App. 32, 812 S W2d 692 (1991); Dena Constr.

Co., et al v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979);

Arkansas ©Met hodi st Hosp. v. Adans, 43 Ark. App. 1, 858

S.W2d 125 (1993). Therefore, | find that the claimant’s
spi nal stroke was not related to her conpensable injury.

| also find that the claimant’s sei zures cannot be
adequately linked to the claimant’s surgeries. Although
Dr. Calhoun initially stated that the seizures were rel ated
to the claimant’ s second surgery, he then backed off from
this opinion and stated that he was not in a position to
state whether or not the seizure were related to the
surgery.

The record | acks objective evidence of seizure
activity. The EEG test the claimant underwent at Conway
Regi onal Medical Center was essentially normal, with “no

definitive epileptiformdischarges, electrographic seizures
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or regions of focal slowing.” The 24-hour anbul atory EEG
video nonitoring did not reveal any epileptiformactivity or
ictal events. Dr. Biton noted that the EEG recordi ngs were
essentially within normal limts. Dr. Souheaver gave the
opi nion that the claimant had not suffered a traumatic brain
injury or devel oped trauma-rel ated sei zures.

The evi dence does denonstrate that the clai mant
si mul t aneously used marijuana, alcohol and a nunber of other
prescription drugs. The claimant’s husband told
Dr. Schluterman that the clai mant snoked marijuana daily.
The claimant admtted to Dr. Di ner on Decenber 5, 2007, that
she drank “at |east three to four beers a day for the |ast
two years, but none in the past six nonths.” It is highly
likely that the seizures are linked to the claimnt’s use of
marijuana and al cohol with prescription drugs rather than
her conpensable injury. Accordingly, | nust dissent fromthe
majority’s finding the that the claimant’s seizure disorder
is a conpensabl e consequence of her conpensable injury.

The majority awarded the claimant a 14% per manent
anatom cal inpairment rating for the seizure disorder based
upon Table 5, page 4/142 of the Guides. Table 5 assigns up

to 14% inpairnment for the foll ow ng inpairnment description:
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“Par oxysmal disorder with predictable characteristics and
unpredi ctabl e occurrence that does not limt usual
activities but is a risk to the patient or limts
performance of daily activities.” Dr. Cal houn used 5'"
Edition of the Guides to assess the claimant with a 14%
per manent anatom cal inpairnment rating wwth regard to
seizures. In conparing the 4'" Edition Table 5 and the 5'"
Edition Table 13-3, Cass 1 is identical except the 5"
Edition contains an “or” section which is not applicable for
our purposes. In all other respects, the description is the
sane. Therefore, it is nmy opinion that we may go to the 5"
Edition to review the exanples contained in that section to
determ ne how Dr. Cal houn assessed the 14% The exanpl es set
forth in the 5" Edition with regard to assessing a 0-14%
impairment rating are nothing |like the facts that we have
presently before us. Therefore, | can only assune that

Dr. Cal houn used an arbitrary determ nation to assess the
14% As stated previously, the claimant does not have a
docunent ed sei zure disorder. Although the nmedical evidence
indicates that the claimant did |likely have two sei zures,
this does not nean the claimnt has a seizure disorder. A

of the claimant’s EEG s were within normal limts.
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Therefore, | cannot agree with the majority’s award of a 14%
per manent anatom cal inpairnent rating for a seizure
di sorder.

| also nmust dissent fromthe majority’s finding
that the clai mant has proven by a preponderance of the
evi dence that psychiatric treatnment is reasonabl e and
necessary mnmedical treatnment. In nmy opinion, the claimnt has
failed to neet her burden of proof. The evidence in the
record indicates that the claimant did not suffer froma
traumatic brain injury which would have caused her
psychi atric problens. The cl ai mant has previously been
treated for depression and had been treated for it since she
was in her 20's. Dr. Souheaver diagnhosed the claimant with
having a somati zati on di sorder, which neans her depression
and anxi ety were causing her nedical conplaints and pain,
wi th underlying chronic depression and anxiety.
Dr. Souheaver’s diagnosis was based solely upon the
claimant’ s verbal statement. The claimant, in ny opinion, is
not a credible wtness. Her testinony is replete with
i nconsi stencies. The claimant told Dr. Cal houn that she had
a pre-existing psychiatric problemwth depression and

par anoi a, but when asked whet her she had paranoi a-type
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synptonms in the past, the claimant testified, “No, sir, only
after nmy first surgery.” Wen Dr. Diner conducted his

psychi atric independent nedi cal evaluation, the clai mant
denied the use of any illicit drugs. She al so denied drug
use to other nmedical providers. For instance, she died using
drugs during her consultation with Dr. Schluternman on

June 30, 2006. However, the claimant’s husband i nforned

Dr. Schluterman privately that the claimant snoked marijuana
on a daily basis. At the hearing the claimnt testified that
she used marijuana before and after her surgery. However, in
her deposition, the claimnt stated that she had not used
marij uana since her 20's. Wien | consider the

i nconsi stencies in the clainmant’s testinony, nedical records
and deposition, | find that the claimant is not a credible
witness and is therefore not entitled to psychiatric
treatnment. It is well settled that questions concerning the
credibility of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Conmi ssion. Wiite v. Gegg Agriculture Ent., 72 Ark. App.

309, 37 S.W3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W2d 876 (1991); Ark. Coal
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Co. v. Steele, 237 Ark. 727, 375 S.W2d 673 (1964); Potl atch

Forests, Inc. v. Smth, 237 Ark. 468, 374 S.W2d 166 (1964).

The constitutionality of the Conm ssion’s
authority and duty to conduct a de novo review of the
record, including issues of credibility, has been

established by the court. See, Stiger v. State Line Tire

Serv., 72 Ark. App. 250, 35 S.W3d 335 (2000). Accordingly,
when there are contradictions in the evidence, it is

constitutionally within the Comm ssion’s exclusive province
to reconcile the conflicting evidence and to determ ne the

true facts. Stiger, supra; see also, Wite, supra.

Ark. Code Ann. 811-9-704(b)(6)(A), vests with the
Comm ssion the duty to “review the evidence” and if deened
advi sable to “hear the parties, their representatives, and
W tnesses.” By allowing the Conm ssion this |atitude, Ark.
Code Ann. 811-9-704(b)(6)(A) (Repl. 2002), adequately

protects a clainmant’s due-process rights. Stiger, supra. The

statute further requires the Conm ssion to determ ne, “on
the basis of the record as a whol e, whether the party having
t he burden of proof on the issue has established it by
preponderance of the evidence.” A.C.A 8 11-9-704(c)(2).

However, neither the Wrkers’ Conpensation Act nor Arkansas
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case |l aw contains a requirenent that the Conmm ssion
personal |y hear the testinony of any w tness. Moreover, the
Commi ssion is not required to believe the testinony of the
cl ai mant or other w tnesses, but may accept and translate
into findings of fact only those portions of the testinony

it deems worthy of belief. Mrelock v. Kearney Conpany, 48

Ark. App. 227, 894 S.W2d 603 (1995).
When the Conmm ssion reviews a cold record,
dermeanor is nerely one factor to be considered in

determning credibility. Stiger, supra. Numerous ot her

factors nust be considered, including the plausibility of
the witness’ s testinony, the consistency of the witness’'s
testinmony with the other evidence and testinony, the
interest of the witness in the outconme of the case, and the
Wi tness’s bias, prejudice, or notives. 1d. Mre

specifically, in Stiger, supra, the Court of Appeals stated:

When the Conm ssion reviews a cold
record, deneanor is nerely one factor to
be considered in credibility

det erm nations. Nunerous other factors
nmust be included in the Comm ssion’s
anal ysis of a case and reaching its
decision, including the plausibility of
the witness’ s testinony, the consistency
of the witness’s testinony, the interest
of the witness in the outcone of the
case, and the witness’s bias, prejudice,
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or notives. The flexibility permtted
t he Conmmi ssion adequately protects the
claimant’s right to due process.
Uncorroborated testinony of an interested party
is always considered to be controverted. However, the rule

al so applies to a non-party w tness whose testinony mght be

bi ased. Burnett v. Phil adel phia Life |Insurance Co., 81 Ark.

App. 300, 101 S.W3d 843 (2003). It is not arbitrary to
choose not to credit such testinony. 1d. Furthernore, a
witness's close famlial relationship to a party has been
hel d to denonstrate a sufficient possibility of bias so as

to treat the witness’s testinony as disputed. See, Sykes v.

Carmack, 211 Ark. 828, 202 S.W2d 761 (1947). Moreover, the
testinmony of an interested party is taken as disputed as a
matter of |aw whether offered on his own behalf or on the

behal f of another interested party. Knoles v. Salazar, 298

Ark. 281, 766 S.W2d 613 (1989).

Finally, there is nothing in the statutes that
precl udes the Conmi ssion from accepting or rejecting any
finding nade by the Adm nistrative Law Judge, including
findings pertaining to the credibility of wi tnesses. Stiger,

supra. The findings of the Adm nistrative Law Judge on issue
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of credibility are not binding on the Conm ssion. Roberts v.

Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983);

Linthicumv. Mar-Bax Shirt Co., 23 Ark. App. 26, 741 S.W2d

275 (1987).

| also dissent fromthe magjority’s award of 20%
| oss in wage earning capacity in addition to the claimnt’s
per manent anat om cal inpairnent. The Conmi ssion is charged
with the duty of determ ning disability based upon a
consi deration of medical evidence and other matters
affecting wage | oss such as the clainmant’s age, educati on,

and work experience. Eckhart v. WIIlis Shaw Express,lInc., 62

Ark. App. 224, 970 S.W2d 316 (1998). “Cther factors”
includes the claimant’s credibility, notivation, and
willingness to cooperate with medical providers. Sinply put,
when considering all factors, | find that the claimant has
failed to prove by a preponderance of the evidence that she
is entitled to any wage | oss disability benefits over and
above her 11% permanent anatom cal inpairnment. The evi dence
denonstrates that the claimant lack’s credibility and she
was also unwilling to cooperate with her physical therapy.

On Septenber 23, 2005, Dr. Cal houn stated as foll ows:
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Ms. Johnson’ s appoi nt ment was schedul ed
for 11 o’ clock today. She did not keep
her appointnent. | talked with her nurse
case nanager. | amnot sure what to do.
She did not go to therapy for a nonth
and was finally threatened with cutting
of f her benefits and then she did go.
She has been nonconpliant w th al nost
every treatment. We will see if she
calls and reschedules. If she does not,
t hen one woul d have to consi der saying
that she is maxi mal medically inproved.

The Functional Capacity Evaluation in which the clai mant
gave an unreliable effort nust also be taken into
consi deration when determ ning the claimant’s wage | oss. As
stated above, the claimant’s failure to adequately give
truthful statenments regardi ng her al cohol and drug use to
her medi cal providers are also a factor to consi der when
consi dering wage | oss because doctors cannot properly care
for their patients if they are not given true social and
medi cal histories. It is clear Dr. Cal houn was trying to get
the claimant of f of numerous nedications in order to help
the clai mant recover; however, Dr. Cal houn states in his
report from Septenber 24, 2007,

She asked if there was anything that |

woul d give her as far as Xanax or pain

medi ci ne. She and | have been through

this exhaustively in the past. | have
made it quite clear that | would not.
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She then said that she was planning to

kill herself.

In my opinion, those type of threats to her nedi cal
providers is just an exanple of the clainmant’s attention
seeking statenments to achi eve whatever end she wants.

The claimant’s work history shows that she
primarily worked in |ight duty capacities which is the
recommendati on that was given in the Functional Capacity
Eval uation. The clai mant argues that the Functional Capacity
Eval uati on shoul d not be given any wei ght because it was
done before the second surgery. However, | find that the
clai mant gave an unreliable effort on the first Functional
Capacity Eval uation and her testinony and ot her evi dence
lead ne to believe that she would not give her best effort
or be truthful on any future Functional Capacity
Eval uations. Wen the clai mant was asked what probl ens

affect her ability to work, she responds with the follow ng

statenents, “l1 have no short-termnenory at all.... | fall
all the tinme.... | can't hold things. My hands and feet are
nunb.... I'mvery enotional right now” Al the claimant’s

restrictions or inabilities to work are based upon her

subjective feelings. In order to find that the claimant is
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entitled to wage |l oss disability benefits in addition to her
per manent anat omi cal inpairnent rating would require one to
find that the claimant’s statenents regarding her inability
to work were believable and credible. As stated previously,

| do not find the claimant to be credible. | find that the
credi bl e evidence shows that the claimant cannot be believed
when it comes to her true condition. Therefore, after taking
into account all factors and considering wage loss, | find
that claimant has failed to prove by a preponderance of the
evi dence that she is entitled to any wage | oss disability
benefits. Therefore, for all the reasons set forth herein,
must concur in part and dissent in part fromthe ngjority’s

opi ni on.

KAREN H. MCKI NNEY, COWM SSI ONER



