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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F610487   

CHARLES L. JOHNSON,
EMPLOYEE                               CLAIMANT

ABILITIES UNLIMITED, INC.,
EMPLOYER                               RESPONDENT

COMMERCE & INDUSTRY INS. COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED JUNE 8, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
adopted as modified.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 6, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  The employer/employee/carrier relationship
existed at all relevant times.

3.  The claimant sustained a compensable injury to
his lower back on September 11, 2006.
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4.  Pursuant to a change of physician order entered
July 18, 2007, the claimant’s primary treating
physician is now Dr. Shailesh Vora.

5.  The claimant earned $7.25 per hour at the time
of his injury.

6.  The claimant has failed to establish by a
preponderance of the credible evidence that the
additional treatment proposed by Dr. Vora is
reasonably necessary for his work-related injury.

7.  The claimant has failed to establish by a
preponderance of the credible evidence that he is
entitled to any period of additional temporary
disability compensation after December 5, 2006.

8.  The claimant has failed to establish by a
preponderance of the credible evidence that he was
a full-time employee.  The claimant’s average
weekly wage is therefore appropriately based on the
number of hours he actually worked. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed, except for

finding No. 8.  The Full Commission finds that the

claimant’s average weekly wage should be based on a

full-time workweek pursuant to Ark. Code Ann. § 11-9-

518(a)(1).  We find from a preponderance of the evidence

that the findings of fact made by the Administrative Law

Judge, except for finding No. 8, are correct and are

therefore adopted by the Full Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, except for finding No. 8, as the

decision of the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING & DISSENTING OPINION

          I must respectfully concur in part, and

dissent in part, from the majority opinion. While I

agree that the claimant’s average weekly wage should be

based on a full time work week, after a de novo review

of the record, I also find that the claimant has proved

by a preponderance of the evidence that the additional

treatment proposed by Dr. Vora is reasonably necessary

for his work-related injury. Also, I find that the

claimant is entitled to temporary total disability

benefits from December 5, 2006 until a date yet to be

determined, and therefore I must respectfully dissent on

these issues.
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History

          On September 11, 2006, the claimant was

driving a pickup truck back to Abilities Unlimited with

a load of cardboard when the passenger side of his truck

was struck by a car. The claimant testified that the car

hit, he was thrown around into the window and the

steering wheel. The claimant testified that he believed

he was okay immediately after the accident, but that he

began experiencing pain in his lower back later that

night. On September 13, 2006, the claimant saw Dr.

Rodney Griffin. Dr. Griffin took an X-ray which he noted

showed “Disc spaces are normal. No bony abnormalities.

Straightening of the lordotic curve suggestive of

paraspinous muscle spasms.” Dr. Griffin diagnosed the

claimant with low back strain, prescribed Darvocet and

Skelaxin, and set the claimant up for physical therapy.

The claimant underwent physical therapy, and on October

30, 2006, Dr. Griffin returned the claimant to work with

a “no heavy lifting” restriction for one week, then a

return to regular duty. The claimant then treated with a

chiropractor, J. Rob Butler, D.C., from November 6

through November 29, 2006. On November 30, 2006 the

claimant was seen at the Texarkana MRI Center for an MRI

of the lumbar spine. The MRI report of this date states:
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FINDINGS: The vertebral body heights
are well maintained. The alignment
is intact. Moderate loss of height
at the L5-S1 disc space is
identified.
The L5-S1 disc space shows a mild
broad based protrusion. This is
adjacent to the left S1 nerve root.
This does not appear to be
significantly displacing the root.
There is some minor degenerative
changes of the facets with some
minimal foraminal narrowing...
IMPRESSION:
1. There is a small broad based
protrusion at the L5-S1 level. This
is more prominent on the left and is
adjacent to the left S1 nerve root
although this does not significantly
displace.

          The claimant returned to Dr. Griffin on

December 7, 2006. Dr. Griffin recommended that the

claimant see a neurosurgeon. Dr. Griffin again returned

the claimant to work, this time with a ten pound lifting

restriction. The claimant also continued to see the

chiropractor. On January 18, 2007, the claimant was seen

by Dr. Steven Cathey for an IME. Dr. Cathey noted that

the November 30, 2006 MRI report suggested a small disc

protrusion at L5-S1. Despite noting this fact, Dr.

Cathey opined:

ASSESSMENT/PLAN: I agree with Dr.
Griffin’s diagnosis. I believe Mr.
Johnson did indeed suffer a
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musculoskeletal strain related to
the motor vehicle accident of
9/11/06. There is certainly no
indication for neurosurgical
intervention due to the fact that
the patient has a normal
neurological exam and a normal MRI
scan of his lower back.

          Dr. Cathey further opined that the claimant

needed nothing further in the way of treatment, had

reached maximum medical improvement and could go back to

work without restrictions.

          The claimant requested a Change of Physician

through the AWCC and his authorized treating physician

was changed to Dr. Shailesh Vora. Dr. Vora ordered

another MRI, which took place on November 26, 2007. This

MRI also showed “L5-S1 disc posterior herniation with

impingement of the neural foramina bilaterally.

Straightening of the lumbar spinal curvature.” Dr. Vora

prescribed a Medrol Dosepak, Flexeril, Ultram and Lorcet

and took the claimant off of work until January 15,

2008. Dr. Vora also recommended Nerve Conduction/EMG of

the lower extremities and a course of treatment to

include low back physical therapy, a TENS unit to the

low back, cortisone injection and epidural in the low

back. The claimant returned to Dr. Vora on January 14,

2008. On this date Dr. Vora continued the claimant’s
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medications, continued to recommend the EMG/NCV and

course of treatment, and took the claimant off work

until April 1, 2008.

          On March 24, 2008, Dr. Vora testified at

deposition. He testified about the findings of both the

November 30, 2006 MRI report and the November 26, 2007

MRI report as follows:

Q: ...what was your impression of
those findings as of November 26th

of ‘07?
A: There was a disk herniation
between L5-S1, and the impingement
of those nerve roots.

Q: Now, if I’m looking at, I guess,
the two reports, the first radiology
report that we have from the first
MRI says that it was adjacent to the
nerve root. It says nerve root,
although does not significantly
displace, but as I understand it you
not sure you ever saw the first
film.

A: Not that I can recall.

Q: All right. Based upon your
findings as you read and saw the
film on November 26th of ‘07 does
this appear to have been a worsening
of a problem or is it a different
problem?
A: It’s the same problem, you know,
same problem, the same or worse in
severity, and coming back to the– I
mean, I cannot speak to the MRI
interpretation of Dr. Eusoff
(phonetic) at 11-30-06, but I mean
it clearly says it is adjacent to
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the left S-1 nerve root although it
is not significantly displaced, so
that means it is displaced, the
nerve root is displaced, and it
clearly states that also.

          In the deposition, Dr. Vora directly refuted

Dr. Cathey’s statement that the November 30, 2006 MRI

was an “entirely negative” study. Dr. Vora also stated

that he did not agree with Dr. Cathey’s assessment that

the claimant was at MMI.

          On April 12, 2008, Dr. Cathey wrote a letter

to the respondent attorney, again stating that the

November 30, 2006 MRI was “negative.”

          The claimant continued to work for the

respondent until December 8, 2006. On this date he

presented his light duty, no lifting over ten pound

restriction to Beth Kinley, the office manager. Ms.

Kinley took the note to Sandy Marler. The claimant

testified that Ms. Marler told him that if he could not

do the job that he was hired for, which was driving the

truck, that she did not have any need for him and told

him to go home. Ms. Marler testified that she offered

the claimant a position on the paper baler, and that she

would have provided him assistance with lifting in order



Johnson - F610487 9

to meet his restrictions, but that the claimant refused

the job.

Discussion

          First, I find that the claimant has proved by

a preponderance of the evidence that the additional

treatment proposed by Dr. Vora is reasonably necessary

for his work-related injury. Injured employees must

prove that medical services are reasonably necessary by

a preponderance of the evidence; however, those services

may include that necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury. Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W. 2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W.

3d 1 (2000). The claimant does not have to provide

objective medical evidence of his continued need for
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treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App.

359, 13 S.W. 3d 211 (2000), citing Chamber Door Indus.

Inc. v. Graham, 59 Ark. App. 224, 956 S.W. 2d 196

(1997). Here, the Administrative Law Judge believed Dr.

Cathey’s statement that the November 30, 2006 MRI was

“negative” and found that the herniated disc on the

November 26, 2007 MRI was therefore a new injury, not

causally related to the compensable automobile accident.

Despite Dr. Cathey’s insistence that the 2006 MRI was

“negative,” my review of the 2006 MRI report and common

sense dictates a contrary finding. The 2006 MRI report

clearly states that there is a small broad based

protrusion at the L5-S1 level that is, although not

significantly, displacing the nerve root. The 2007 MRI,

as explained by Dr. Vora, shows the same injury. Even

Dr. Cathey, in his January 18, 2007 IME report,

acknowledges that the 2006 MRI report shows the disc

bulge. This evidence cannot be ignored. Dr. Cathey’s

statement that the 2006 MRI was negative, is not

supported by the evidence of record. Therefore, I find

that the majority’s finding finding that the claimant’s

herniated disc injury is not causally related to the

automobile accident is directly contradicted by the

evidence of record and cannot stand. As for reasonably
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necessary medical treatment, the claimant has not yet

received any treatment for his disc injury. The

treatments recommended by Dr. Vora are designed to

further diagnose and improve his condition, and are

reasonably necessary for his compensable disc injury.

          Second, I find that the claimant is entitled

to temporary total disability benefits from December 5,

2006 until a date yet to be determined. Temporary total

disability for unscheduled injuries is that period

within the healing period in which claimant suffers a

total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981). First, the medical evidence shows

that the claimant has remained in the healing period

since the date of injury. The healing period ends when

the underlying condition causing the disability has

become stable and nothing further in the way of

treatment will improve that condition. Mad Butcher Inc.

v. Parker, 4 Ark. App. 124, 628 S.W. 2d 582 (1982). See

Searcy Indus. Laundry, Inc. v. Ferren, 92 Ark. App. 65,

211 S.W. 3d 11 (2005). Here, there is a he said-she said

dispute as to whether or not the claimant was offered a

job after December 5, 2006. I find that the claimant

did, in fact, attempt to return to work for the
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respondent but was not offered a job within his physical

restrictions. The claimant had previously attempted to

return to work at the job allegedly offered to him by

the respondent and was unable to perform the job without

significant difficulty. I find the claimant’s testimony

that he would have accepted a job had it been offered to

be credible. Futhermore, the medical record indicates

that the claimant’s physical condition rendered him

temporarily totally disabled from December 5, 2006 until

a date yet to be determined.

In conclusion, I find that the claimant has proved by a

preponderance of the evidence that the additional

treatment proposed by Dr. Vora is reasonably necessary

for his work-related injury. Also, I find that the

claimant is entitled to temporary total disability

benefits from December 5, 2006 until a date yet to be

determined, with benefits to be paid based on an average

weekly wage for the claimant’s full-time 37 1/2 hour

work week. For the aforementioned reasons I must

respectfully concur, in part, and dissent, in part, from

the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


