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OPINION

The respondent appeals a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that he was an employee of

Joe Harris Trucking when he sustained injuries on August 5,

2008.  Based upon our de novo review of the record, we find

that the claimant is not an employee of Joe Harris Trucking

but is an independent contractor.  Therefore, Joe Harris

Trucking is not responsible for the claimant’s injuries. 

The sole issue before us is whether or not the

claimant was an independent contractor or an employee of Joe
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Harris Trucking.  On August 5, 2008, the claimant was

engaged in transporting wastewater from a Tyson plant in

Fulton, Arkansas and taking that wastewater to a farm in

Mandeville, Arkansas.  While watching the tanker fill up

with wastewater, the claimant fell off and injured his

ankle.  

The evidence demonstrates that Joe Harris entered

into an agreement with Terra Renewal Services to assist in

coordinating transportation of the wastewater from the Tyson

Plant to a nearby sod farm.  Mr. Harris, through the

claimant’s sons, arranged for the claimant to haul the

wastewater for a rate of $90.00 per load.  It was on the

second day when the claimant fell off the top of the trailer

and injured himself.  At the hospital, the claimant listed

his employer as Lane Trucking.  

An independent contractor is one who contracts to

do a job according to his own method and without being

subject to the control of the other party, except as to the

result of the work. Arkansas Transit Homes v. Aetna Life &

Cas., 341 Ark. 317, 16 S.W.3d 545 (2000). The issue of

whether one is an employee or an independent contractor is

analyzed under two separate tests: (1) the control test; and
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(2) the relative nature of the work test. On the issue of

control, the Court has stated:

The governing distinction is that if
control of the work reserved by the
employer is control not only of the
result, but also of the means and manner
of the performance, then the relation of
master and servant necessarily follows.
But if control of the means be lacking,
and the employer does not undertake to
direct the manner in which the employee
shall work in the discharge of his
duties, then the relation of independent
contractor exists.

Massey v. Poteau Trucking Co., 221 Ark. 589, 592, 254 S.W.2d

959, 961 (1953). The ultimate question is not whether the

employer actually exercises control over the doing of the

work, but whether he has the right to control. Wright v.

Tyson Foods, Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).

There is no fixed formula for determining whether a person

is an employee or an independent contractor; thus, the

determination must be based on the particular facts of each

case. Ark. Transit Homes, supra. Although no one factor of

the relationship is determinative, see Wright, supra, the

"right of control" is the principal factor in determining

whether the relationship is one of agency or independent

contractor. See, Aloha Pools & Spas v. Employer’s Ins. of

Wausau, 342 Ark. 398, 39 S.W.3d  440 (2000).
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The determination of whether, at the time of an

injury, an individual was an independent contractor or an

employee depends on the facts of the case. Franklin v.

Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W.2d 286

(1982). The resolution of whether an individual is an

independent contractor or an employee requires an analysis

of the factors related to the employer’s right to control

and of factors related to the relationship of the work to

the asserted employer’s business. In making a determination,

the Commission must look at the factors outlined in D. B.

Griffen Warehouse, Inc. v. Sanders, 336 Ark. 456, 986 S.W.2d

836 (1999) citing §220 of the Restatement (Second) of

Agency: 

1. the extent of control which, by the
agreement, the master may exercise over
the details of the work;

2. whether or not the one employed is
engaged in a distinct occupation or
business;

3. the kind of occupation, with reference
to whether in the locality, the work is
usually done under the direction of the
employer or by a specialist without
supervision;

4. the skill required in the particular
occupation;
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5. whether the employer or the workman
supplies the instrumentalities, tools,
and the place of work for the person
doing the work;

6. the length of time for which the person
is employed;

7. the method of payment, whether by the
time or by the job;

8. whether or not the work is a part of the
regular business of the employer;

9. whether or not the parties believe they
are creating the relation of master and
servant; and

10. whether the principal is or is not in
business.

See also, Aloha, supra.

These are not all of the factors which may

conceivably be relevant in a given case, and it may not be

necessary for the Commission to consider all of these

factors in some cases.  The relative weight to be given to

the various factors must be determined by the Commission.

Franklin, supra.  However, as previously discussed, the

Supreme Court has stated that the “right of control” is the

principal factor in determining whether the relationship is

one of agency or independent contractor. Wright, supra;

Sanders, supra; Aloha, supra. The factors pertaining to the

nature of the worker's occupation and whether it is a part
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of the regular business of the employer comprise the

"relative nature of the work" test. Ark. Transit Homes,

supra.

Moreover, in Sandy v. Salter, 260 Ark. 486, 541

S.W.2d 929 (1976), our Supreme Court adopted Professor

Larson’s test for examining the relationship between the

worker’s occupation and the regular business of the

employer. This test requires consideration of two factors:

(1) whether and how much the worker's occupation is a

separate calling or profession; and (2) what relationship it

bears to the regular business of the employer. Id. The more

the worker’s occupation resembles the business of the

employer, the more likely the worker is an employee. Id.  A

careful examination of each of the factors clearly

establishes that the claimant was an independent contractor

for Joe Harris. 

The evidence demonstrates that the claimant was

engaged in a distinct business occupation through his work

as a truck owner/operator.  The claimant testified that he

had done various forms of self-employment to make a living

since turning 20 years old.  Truck driving is a distinct

occupation or business which frequently involves work as an
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independent contractor.  The claimant was a licensed

professional with his own equipment.  

The claimant and both his sons, Bradley Lane and

Corey Lane, testified that in the part of the state they

live in, that truck driving was typically done on their own

terms without any hyper-intensive supervision or micro-

management.  All three testified that their work hauling

logs typically involved being told where to pick the logs up

and being told where to take one.  The details in between

the time they procured a load and the time they dropped it

off were basically left up to their professional judgment. 

Likewise, with the wastewater job, the claimant had been

told where and when to pick up loads and where they needed

to be delivered.  The claimant was free to take as many

loads as he could on a given day.  Mr. Harris had no further

involvement with supervising or monitoring the work of the

claimant.  The only work that Mr. Harris did was

coordinating pay for the independent contractors at the end

of the day.  

Truck driving is certainly an occupation that

requires skill.  The claimant had to undergo rigorous
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testing and licensing procedures in order to get a DOT

license.  

The evidence demonstrates that the claimant drove

his own truck to do the work at the Tyson facility.  The

claimant’s truck had the name of his company on the side of

it, and he was not supplied with any uniforms or equipment

by Mr. Harris.  The claimant was responsible for all fuel

and maintenance needed to keep his truck running.  The

claimant had also worked as a contractor for Mr. Harris in

Alabama and during that job, he had been responsible for his

own lodging.  In fact, the claimant was hauling a trailer

that was owned by Terra Renewal Services and not by Mr.

Harris.  The claimant contracted with Mr. Harris to haul

wastewater at $90.00 per load and use the Terra Renewal

Services trailers but the rest of the equipment belonged to

claimant.  

There does not appear to be any dispute among the

parties about the transient nature of the work being

performed.  The work would last until the project was

complete. 

The evidence demonstrates that the claimant was

paid $90.00 per load and the only limit to the amount he
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could earn was the number of loads he could haul within any

given day.  No taxes were withheld from the claimant’s pay

and he was not compensated for any fuel or truck

maintenance.  The claimant never filled out any employment

paperwork and he received no other pay or benefits from Joe

Harris Trucking other than the pay for the specific number

of loads he hauled pursuant to the contract.  

The evidence demonstrates that Mr. Harris was in

the business of trucking.  In fact, Mr. Harris hauled loads

of wastewater right alongside the claimant.  However, both

Mr. Harris and the claimant testified that they had shared

work for years.  The claimant would notify Mr. Harris if

contract labor was available during a period of time when

Mr. Harris was not working and Mr. Harris would return the

favor.  Moreover, Mr. Harris had even worked for the

claimant hauling logs with his truck when the claimant had

his own logging business.  Mr. Harris made it clear that

there was a mutual understanding that there was no

employer/employee relationship whenever they would

coordinate work projects for one another.  

The claimant used the word “control” in his

testimony every opportunity when he could when he spoke
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about his relationship with Joe Harris Trucking.  However,

upon closer review, it is evident that Joe Harris had no

greater control over the claimant than the logging companies

the claimant admittedly worked for as contract labor.  The

claimant conceded that when he hauled for the different

logging companies as a contractor, he had to receive

instructions from someone regarding when and where to pick

up his load and when and where to deliver it.  In my

opinion, there was nothing about the job at Tyson that was

any different than the contract jobs the claimant routinely

performed for various logging companies in the area.  Mr.

Harris merely related instructions that had been given to

him by the Terra Renewal Services and Tyson employees.  He

left the details up to the independent contractors.  In

fact, the claimant testified that he actually received his

initial instructions from his own son, and he never received

any directions directly from Mr. Harris regarding when he

did or did not have to be at the Tyson plant.  

The claimant and his two sons placed great

emphasis on the fact that there was a set workday.  However,

the testimony and the evidence introduced at the hearing
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established that the workday was not set by Mr. Harris.  In

fact, the workday was set by the Terra Renewal Service

employees who began pumping wastewater at 6:00 a.m. and they

shut down the pumping station at 6:00 p.m.  Mr. Harris

merely relayed those times to all of the contract labor so

they could get as many tanker fulls as they could haul

between those hours.  There was no mandatory 15-minute

breaks, nor was there a set lunch hour.  Each contractor was

free to haul as many tanker fulls as they could at whatever

pace they pleased. 

With regard to the assertion that the claimant

could not have worked for anybody else, the claimant had to

concede that the reason that he could not haul for anyone

else was not because of any obligation or limitation placed

on him by Mr. Harris, but because the trailers were loaded

12 hours a day and there was no other work to do once the

Terra Renewal Service quit pumping at the Tyson plant at

6:00 p.m. However, the claimant’s son, Corey Lane, testified

that there was nothing that would have prevented him from

hauling for other people if there had been some work

available in the evening after they hauled all the loads

they could get.  The only thing that created any type of
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bond to the Tyson work site was the fact that the claimant

left a Terra Renewal Services trailer hooked to his truck

when he went home at night.  The claimant clearly did this

for his own convenience and not at the direction of Mr.

Harris or anyone else.  

Furthermore, Mr. Harris did not control the

claimant’s arrival to or departure from the Tyson work site. 

Nor did he control the quantity or manner in which the

claimant hauled the loads.  

Therefore, when we consider all of the evidence in

the record, the fact that the claimant drove his own truck,

used his own fuel and supplies, worked at his own pace and

made his living out of performing contract labor with his

truck, we find that the claimant was an independent

contractor and not an employee of Joe Harris Trucking. 

Accordingly, we hereby reverse the decision of the

Administrative Law Judge.  This claim is denied and

dismissed.  

IT IS SO ORDERED.
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A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. I find, as did the Administrative Law Judge, that

the claimant was an employee of Joe Harris Trucking, and

would award benefits accordingly.

Two aspects of this case strongly support an

inference that Joe Harris Trucking had the right to control

the claimant’s actions both during the course of the work

day hauling loads for Terra, and with regard to the

claimant’s purported ability to work other jobs if the

claimant chose to do so. First, I note that the claimant and

his sons do not own any trailers for hauling liquids, and

Mr. Harris paid the claimant and one of his sons

approximately $500 each, before any of the Lanes began

working on the Tyson site, to drive to Dardanelle and haul

back two Terra trailers for the Lanes to use at the Tyson

site.  These two Terra trailers were attached to Lane
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trucks, and remained attached to the Lanes’ trucks when the

Lanes left the work site each evening.

§ 61.07 Who Furnishes Equipment

[1] Summary of Cases on Who Furnishes Equipment

  When the employer furnishes valuable equipment,
the relationship is almost invariably that of
employment.  When the employee furnishes such
equipment, this circumstance may, if coupled with
other factors, indicate independent
contractorship, but in itself it is not
necessarily fatal to a showing of employment based
on other grounds.  

[2] Rationale of Rule on Who Furnishes Equipment

  In applying the test of who furnishes equipment,
it is essential to bear in mind the rationale
underlying the test.  When it is the employer who
furnishes the equipment, the inference of right of
control is a matter of common sense and business. 
The owner of a $10,000 truck who entrusts it to a
driver is naturally going to dictate details such
as speed, maintenance, and the like, in order to
protect his or her investment.  Moreover, since
there is capital tied up in this piece of
equipment, the owner will also want to ensure that
it is kept as productive and busy as possible. 
For these reasons, it is not surprising that there
seems to be no case on record in which the
employer owned the truck but the driver was held
to be an independent contractor.

  This being the rationale, the rule should not be
applied to items of equipment whose size and value
are not so large as to provide this incentive for
control and for efficient employment of capital.

[3] Employer Furnishing Part of Equipment, Such as 
    Trailer
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  From this rationale it also follows that control
may be realistically inferred even when the
employer owns only part of the equipment, if that
part is of considerable size and value.  For
example, it is becoming common for employers to
own fleets of trailers, and to contract with
owner-drivers of tractors to haul the trailers. 
In cases involving this arrangement the trailer-
owners have sometimes, but not invariably, been
held to be employers, apparently on the theory
stated above, that the trailer-owner presumably
would have to reserve the right to control the way
his trailer was handled.

Larson, Workmen’s Compensation Law, 61.07

In the present case, the Agreement For Purchase Of

Transportation in the record indicates, in part, that Joe

Harris Trucking owns and operates certain motor vehicles

that Joe Harris Trucking desires to make available to Terra

for transportation services; that Terra may provide tanker

trailers with appropriate pumping equipment; and that Joe

Harris Trucking shall reimburse and indemnify Terra from any

loss, damage or expense incurred by Terra as the result of

damage to any trailer used by Joe Harris Trucking or for any

loss, claim, suit or expenses which might arise out of any

accidents occurring while Joe Harris Trucking was operating

under the agreement.  I find under these circumstances that

Joe Harris Trucking, due to its potential liability related

to the trailer attached to the claimant’s truck, certainly

had a right to control all aspects of the claimant’s work
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for so long as the claimant had a Terra trailer attached to

the claimant’s truck.  I also note that the claimant’s

injury occurred when the claimant fell off of the Terra

trailer attached to his truck, as he was observing the fill

level in the trailer to tell a Terra employee when the

tanker was full.

Professor Larson’s treatise also notes that the

right of control can be inferred under circumstances where a

project involves many interdependent details, such that lack

of control of any one part could cause disorganization of

the whole project.  Professor Larson illustrates with a

scenario involving logging and log truck drivers:

The trucker had to report at a time when the
loggers and loaders began work and naturally had
to quit when they did; he had to take his turn at
loading, and maneuver his truck about at the
direction of the head loader; he had to take the
load to the specified destination, and change
destination in mid-trip if so directed; and he had
to submit to the head loader’s supervision of such
details of loading as were prescribed by the
Logging Safety Code.  And yet, the whole operation
was a complex and coordinated one in which the
movements of the trucks had to be keyed not only
to each other but the speed of loading and the
availability of logs at the loading end and of
storage space at the receiving end.  The timing,
sequence, and general disposition of truck
movements in such an operation, then, is more than
an “end result”; it is an integral part of the
overall production mechanism which must be
controlled to avoid chaos and disorganization.

Larson, Workers’ Compensation Law, §61.04
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By comparison, in the present case, Terra

employees began filling the trucks’ tanker trailers at 6:00

a.m. and stopped filling at 6:00 p.m.  Mr. Harris’ testimony

and the claimant’s testimony indicate that there were seven

trucks in rotation on the day the claimant got hurt, four

trucks belonging to Joe Harris Trucking, the claimant, his

son, and a red Freightliner.  The claimant’s testimony

indicates that the drivers should expect eight loads per

day.  Tractors spread the wastewater on a grass farm, and

the drivers were told to go to the grass farm and find the

tractors.  The parties have described what I perceive as an

integrated operation balancing the rate at which Terra

employees can pump wastewater out of the pond, the rate at

which tractors can apply wastewater to the grass fields,

combined with an adequate number of trucks to keep Terra

employees pumping and tractor operators spreading at a

reasonable pace.  I note that Joe Harris was responsible for

the transportation under the contract, and Joe Harris

contacted the Lanes and arranged for the Lanes to put Terra

trailers on the Lanes’ trucks to add two more trucks to the

operation.

In light of the integrated nature of the

wastewater removal operation, Joe Harris Trucking’s
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contractual obligation to provide transportation for that

operation, Joe Harris’ payment of $500 each to two of the

Lanes to retrieve Terra trailers from Dardanelle, and the

fact that Terra’s trailers remained attached to the Lanes’

trucks when the Lanes went home at the end of the work day

from the wastewater operation, I infer that both parties

expected the claimant to drive exclusively for the

wastewater operation until either the project was completed

or until the claimant or Mr. Harris terminated their working

relationship.  I also infer from Joe Harris’ potential

liability for any damage to or caused by the Terra trailer

attached to the claimant’s truck, that Joe Harris Trucking

had the right to control all aspects of the claimant’s work

on the project.

Consequently, I find, as did the Administrative

Law Judge, that the facts in this case indicate that the

claimant was an employee, and not a contractor, under either

the relative nature of the work test or under the right to

control test.

For the aforementioned reasons I must respectfully

dissent.

                              
PHILIP A. HOOD, Commissioner


