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CAROLYN JACKSON, EMPLOYEE                      CLAIMANT
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SCHOOL DISTRICT, EMPLOYER   RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER           RESPONDENT NO. 1
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OPINION FILED DECEMBER 14, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE CAROL L.
WORLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 22, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
relationship of employer-employee-
carrier existed on April 26, 2007 at
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which time the claimant sustained a
compensable scheduled injury at a
compensation rate of $117.00.  Medical
expenses, temporary total disability
benefits, and a 17% rating to the right
foot have been accepted.

2. The claimant has proven by a
preponderance of the credible evidence
that she sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of her
employment which produced physical
bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark.
Code Ann. §11-9-102.

3. The respondents are directed to pay all
medical expenses arising with the left
leg within thirty days of receipt
pursuant to Rule 30, and reimburse
Medicare.

4. The respondents are directed to pay
permanent partial disability benefits
equivalent to a 7% rating for a
scheduled injury to the left knee.

5. If they have not all ready (sic) done
so, the respondents are directed to pay
the court reporter, Linda Parker’s, fees
and expenses within thirty days of
receipt of the bill.

6. This claim has been controverted and the
claimant’s counsel is entitled to the
maximum attorney’s fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10. 

Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21, 1990) (D708577), and
Chamness v. Superior Industries, (March
5, 1992)(E019760), the claimant’s
portion of the controverted attorney’s
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
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the respondent, directly to the
claimant’s attorney.

As a reminder, Ark. Code Ann. §11-9-715
was amended by Act 1281 of 2001,
limiting attorney’s fees on medical
benefits and services for injuries after
July 1, 2001.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 22, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant sustained a

compensable left knee injury in addition to the

admittedly compensable right knee and ankle injury on

April 26, 2007, when she fell at work.  Based upon my de

novo review of the entire record, without giving the
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benefit of the doubt to either party, I find that the

claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her

left knee on April 26, 2007.  Therefore, I find that the

decision of the Administrative Law Judge must be

reversed.  

In addition to being on social security

disability, the claimant was employed part-time as a

cafeteria worker for the school district.  On April 26,

2007, the claimant fell while walking on a board in the

walk-in refrigerator.  The accident was not witnessed,

although other co-workers soon arrived and assisted the

claimant.  The claimant reported the incident and a form

AR-N was completed by her supervisor.  In completing the

form, the claimant only reported an injury to her right

knee and ankle.  The claimant declined medical treatment

at that time.  However, the following morning, the

claimant called the school district requesting medical

treatment.  An appointment was scheduled for the

claimant at Jacksonville Medical Clinic that day. 

The claimant presented to Dr. Johnston with a

history of falling at work and hurting both her knees.

However, upon examination Dr. Johnston was only

diagnosed the claimant with right knee pain and right

ankle strain.   On April 30, 2007, in a follow up
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appointment the claimant complained that her right knee

and ankle pain had gotten worse.  At that time, Dr.

Johnston noted swelling and tenderness on the right

lateral ankle and right distal patella.  No mention was

made of claimant’s left knee.  Claimant was advised to

return for a re-check in three days and she was released

to modified duty of no weight bearing on her right foot. 

Upon her return visit on May 3, 2007, the claimant

advised that her right knee was better, but that her

right ankle was still swollen.  The claimant also

provided a history of “now c/o [left] ankle pain X 2-3

days.”  Dr. Johnston specifically noted in the

Impression section of his report that the left ankle

pain was a “new complaint.”  After noting that the

claimant’s swelling and pain of the right knee and ankle

were much better, Dr. Johnston further noted: “[left]

ankle - no obvious abnormalities.”  The claimant

returned to the clinic on May 8, 2007, and no complaints

were recorded with regard to the claimant’s left knee or

ankle.  Dr. Johnston noted that the claimant’s right

knee pain had resolved but that her right ankle swelling

was no better.  Claimant again returned to the clinic on

May 15, 2007, complaining that she was still having

swelling in both of her ankles.  After noting “pitting

edema” in both legs, Dr. Johnston wrote in his report;
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“I have a difficult time attributing the edema to her

knee and ankle injuries.  Would recommend ortho eval.

[right] ankle.” 

On May 23, 2007, the claimant was evaluated by

Dr. Larry Nguyen, and orthopedic specialist, at which

time she presented with the following history:

The patient is a new problem
consultation from Workers’ Comp, a
54 year old black female who
complains of right ankle sprain,
also left ankle soreness and
swelling, falling at work on
04/26/07.  She has been followed by
Dr. Joe Daugherty for an ankle
sprain and treated non-operatively,
presents for evaluation today.  Her
ankle, right worse than left,
continues to be sore and swollen.

After examining the claimant, Dr. Nguyen

assessed the claimant with a right ankle sprain and

advised the claimant that it may take several months to

get better.  Dr. Nguyen released the claimant to return

to work with no standing more than 60 minutes at a time. 

The claimant continued to treat conservatively with Dr.

Nguyen for her right ankle sprain with medication,

physical therapy, braces and work restrictions.  On

February 2, 2008, Dr. Nguyen assessed the claimant as

having reached maximum medical improvement and assigned

the claimant a 17% permanent impairment rating to the

right foot for a valgus heel pes planus deformity from
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posterior tibial tendon rupture aggravation of a chronic

tendinitis dysfunction.  

On October 14, 2008, the claimant returned to

Dr. Nguyen for evaluation at which time the focus of

treatment was of the claimant’s left leg.  In this

regard, Dr. Nguyen noted, “She also has some left

posterior tibial tendon dysfunction and knee arthritis

with previous MRI scans showing some meniscal

degeneration.  She present back for evaluation today

regarding these injuries.”  Upon examination Dr. Nguyen

noted, “Bilateral moderate pes cavus with tenderness in

posterior tibial tendon.  Neurovascularly intact, warm

and pink, brisk capillary refill, positive pulses,

flexes and extends toes and ankle.  The left knee has

mild tenderness medially.  Intact ACL, PCL, MCL AND LCL.

Negative McMurray’s.”  Dr. Nguyen assessed the claimant

with bilateral posterior tibial tendon dysfunction and

left knee degeneration joint disease with degenerative

meniscus tearing.  Since workers’ compensation would not

pay for an injection to her left knee, Dr. Nguyen

advised that he would seek approval through the

claimant’s Medicare insurance.  

It appears that several office reports from

Dr. Nguyen covering the treatment of the claimant’s left

lower extremity were not introduced into evidence. 
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However, in response to an inquiry from claimant’s

attorney, Dr. Nguyen provided a narrative of his

treatment of the claimant’s left leg in a letter to

claimant’s attorney dated November 21, 2008.  In this

regard, Dr. Nguyen stated:

I received a memo dated November 28,
2008.  Carolyn Jackson is a patient
of mine.  She was last seen October
14, 2008, a 55 year old black female
school cafeteria worker status post
a work-related injury in May of
2007, had an aggravation and
exacerbation of a right posterior
tibial tendon dysfunction.  She last
presented to me October 14, 2008,
with continuing complaints of left
knee arthrosis and degenerative
meniscus tearing.  She first
complained of this to me June 5,
2008, and said her left knee and
ankle were injured at the time of
injury with a subsequent MRI scan
06/12/08 revealing developing tears
of lateral meniscus and mucoid
degeneration of the ACL and DJD
changes.  Assuming the claimant’s
history is correct and she had no
problems with her knee prior to her
related injury, I think it would be
medically probable that the work-
related injury may have aggravated
or exacerbated pre-existing
degenerative knee problems requiring
treatment....

Dr. Nguyen also responded to an inquiry from

the workers’ compensation adjuster with regard to the

compensability of claimant’s left knee problems.  In a

letter to the adjuster dated September 5, 2008, Dr.

Nguyen wrote in pertinent part:
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In regard to the memo dated
September 5, 2008, her MRI scans do
show some arthritic edema with
contusion of sprain with some
developing tears of the lateral
meniscus, having the MRI scan more
than a year out from this original
work related injury, it would be
difficult to discern whether or not
these tears have developed from the
original work related injury versus
a chronic process over the past
several years.  If her left knee had
been doing well and was truly
injured in April of 2007 with a
twisting injury, swelling and
effusion, then it is possible if not
probable that she developed some
meniscus tearing at that time, now
with a MRI scan over a year later
and these have developed into some
chronic tears.  Unfortunately, the
first mention to me in the clinic
chart was June 5, 2008, that she
injured her left knee from the
original injury in April of 2007,
therefore, I cannot say that with
certainty that the meniscus tear was
related to an acute injury but the
objective findings on the MRI scan
would be consistent with a one year
old injury.

Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2005) defines "compensable injury" as "[a]n accidental

injury causing internal or external physical harm to the

body ... arising out of and in the course of employment

and which requires medical services or results in

disability or death. An injury is ‘accidental’ only if

it is caused by a specific incident and is identifiable

by time and place of occurrence." Wal-Mart Stores, Inc.
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v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).

The phrase "arising out of the employment refers to the

origin or cause of the accident," so the employee was

required to show that a causal connection existed

between the injury and his employment. Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).

Objective medical evidence, while necessary to

establish the existence and extent of an injury, is not

essential to establish a causal relationship between the

injury and the work related accident. Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522

(1999). Except in the most obvious cases where causation

is established through common sense observation and

deduction, the existence of a causal relationship may

require the assistance of expert medical evidence.

Cotton v. Ball & Prier, Full Commission Opinion,

September 23, 1997 (Claim No. E512437); Jeter v. B & R

McGinty Mechanical Co., Full Commission Opinion, March

6, 1997 (Claim No. E208256), Affirmed by the Court of

Appeals, See,  Jeter v. B & R McGinty Mechanical Co., 62

Ark. App. 53, 968 S.W.2d 645 (1995); and Jackson v.

Bosley Construction, Inc., Full Commission Opinion,

March 6, 1997 (Claim No. E009401). “To be sure, there

will be circumstances where medical evidence will be

necessary to establish that a particular injury resulted
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from a work-related incident but not in very case.” Van

Wagner, supra.

The Commission has the authority to accept or

reject a medical opinion and the authority to determine

its probative value. Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 74 S.W.3d 878 (2002). The Commission may

accept only those portions of testimony that it

determines are worthy of belief. Tucker v. Roberts-

McNutt, 342 Ark. 511, 29 S.W.3d 706 (2000). Furthermore,

it is well established that it is within the

Commission’s province to weigh all the medical evidence

and to determine what is most credible. Smith Blair,

Inc. v. Jones, 77 Ark. App. 273, 280, 72 S.W.3d 560

(2000). The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight and

credibility of the opinion and medical evidence. Id.  A

medical opinion based solely upon claimant's history and

own subjective belief that a medical condition is

related to a compensable injury is not a substitute for

credible evidence. Brewer v. Paragould Housing

Authority, Full Commission Opinion,   January 22, 1996

(Claim No. E417617). No matter how sincere a claimant's

beliefs are that a medical problem is related to a

compensable injury, such belief is not sufficient to

meet the claimant's burden of proof. Killenberger v. Big
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D Liquor, Full Commission Opinion August 29, 1995 (Claim

Nos. E408248 & E408249). The Commission is not bound by

a doctor’s opinion which is based largely on facts

related to him by the claimant where there is not

sufficient independent knowledge upon which to

corroborate claimant’s claim. Roberts v. Leo Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

Dr. Nguyen’s causation opinion is based upon

the history claimant provided of having injured her left

knee at the time of her right knee and ankle injury and

assuming that the claimant did not have any problems

with her left leg prior to the work related incident. 

Although the claimant advised her first treating

physician, Dr. Johnston, that she fell on both knees,

she did not report any symptoms related to her left knee

at that time.  In fact, the claimant only reported right

knee and right ankle injuries when she reported her work

related injury.  While the claimant did complain of left

ankle swelling for 2-3 days when she returned for a

recheck on May 3, 2007, Dr. Johnston clearly noted that

this was a new complaint. Moreover, claimant only

reported the new complaint of left ankle swelling at

that time; she did not complain of any left knee pain or

swelling.  In fact, the claimant did not report any

problems with her left knee until June 5, 2008, more



Jackson - F704526 14

that a year after her work related injury. Thus, it is

highly questionable whether the claimant’s history of

injuring her left knee on April 27, 2007, is accurate. 

It is important to note that prior to the

claimant’s compensable injury she had been receiving

treatment from Dr. Charles Schultz for problems with

both of her legs.  The claimant initially sought

treatment from Dr. Schultz on June 22, 2006 for low back

pain, headaches and sleep problems.  However during his

examination of the claimant, Dr. Schultz also recorded

the following complaints of “radicular pain and

paresthesias into her right and left lower extremities

with muscle spasms.” Dr. Schultz also noted that she

“complains of numbness involving both feet and legs. 

She has weakness getting out of a chair.  She has

weakness with heel walking.  Pain is worse with standing

and bending. She has difficulty walking secondary to

pain.  She complains of abnormal leg movements.  Her

back pain is unrelieved by rest.  She complains of bowel

dysfunction.  She has muscle fatigue and muscle spasms. 

She has pain in her feet hips knees and thighs....”  In

addition, Dr. Schultz noted, “She has joint aches and

arthralgia symptoms.  Patient suffers from

osteoarthritis.”  Dr. Schultz ordered several tests and

prescribed pain medications for her chronic pain.  The
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claimant continued to treat with Dr. Schultz on August

1, 2006, January 30, 2007, and March 6, 2007, and each

time he reiterated these same complaints and he

continued to provide prescription pain medication.

Claimant’s last visit with Dr. Schultz was less than one

month prior to her compensable fall on April 26, 2007. 

Thus, the claimant had recorded pain in her knees, as

well as, joint aches and arthralgia symptoms as early as

June of 2006.  Therefore, Dr. Nguyen’s causation opinion

relying upon the assumption that the claimant did not

have any problems with her left knee prior to the

compensable fall in April of 2007, is inaccurate.

Although the claimant currently suffers from

tears of lateral meniscus and mucoid degeneration of the

ACL and DJD changes in her left knee, I cannot find that

the claimant has proven by a preponderance of the

evidence that these conditions are causally related to

her compensable fall in April of 2007. The claimant did

not report any problems with her left knee when she

reported her injury.  When she first sought medical

treatment the day after her fall, she reported falling

on both knees, but her examination only revealed right

lower extremities injuries.  There is no medical

documentation of the claimant alleging left knee

problems until June 5, 2007, well over a year after her
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compensable injury.  Finally, Dr. Nguyen’s medical

opinion relating the claimant’s left knee injury to her

fall in April of 2007, is based upon an incorrect

history, having assumed that the claimant twisted her

knee in the fall and that the left knee was asymptomatic

prior to that time.  There is no credible evidence that

the mechanics of the claimant’s fall was anything other

than a mere fall, landing on her knees.  No mention was

ever made of the claimant twisting her left knee when

she fell.  Furthermore, had the claimant truly injured

her left knee on April 26, 2007, the claimant was on

Medicare insurance and would have been able to obtain

treatment for her left knee from her family physician at

any time.  Claimant’s failure to complain of left knee

problems or seek any treatment for her left knee until

more than a year after her fall persuades me to find

that her left knee condition is not related to her

compensable fall.  Moreover, claimant clearly suffered

from many complaints, including left knee pain prior to

her injury. Although she was seeking treatment for

conditions other than her knee pain, Dr. Schultz clearly

recorded a history of pain in the claimant’s knees,

joint pain, and arthritis at lease one year prior to her

injury.  Therefore, when I consider all these factors, I

find that the claimant has failed to meet her burden of
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proof.  Accordingly, I find that the decision of the

Administrative Law Judge must be reversed.

_______________________________
KAREN H. McKINNEY, Commissioner


