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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed September 18, 2008.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.
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3.  The claimant has proven by a preponderance of
the evidence that the additional surgery to the
claimant’s left knee as recommended by Dr. Chakales
in his January 21, 2008, report found at Claimant’s
Exhibit 1, page 27, is reasonable, necessary, and
related to the claimant’s compensable knee injury. 
Therefore, respondents are responsible for the
arthroscopic left knee surgery now recommended by
Dr. Chakales.

4.  The claimant has proven by a preponderance of
the evidence that as a result of her compensable
left knee injury she is entitled to additional
temporary total disability benefits beginning from
the date of last payment (July 6, 2007) and
continuing to a date yet to be determined. 
Respondents have controverted the additional
indemnity benefits awarded herein, and therefore
claimant’s attorney, the Honorable Philip M.
Wilson, is entitled to the maximum statutory
attorney’s fees. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 18, 2008 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.  
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DISSENTING OPINION

          I must respectfully dissent from the

majority’s opinion finding that the claimant proved by a

preponderance of the evidence that she was entitled to

additional medical treatment in the form of additional

surgery to her left knee as recommended by Dr. Harold

Chakales. Additionally, I also dissent from the

majority’s finding that the claimant was entitled to

additional temporary total disability benefits. Based

upon my de novo review of the record, I find that the

claimant has failed to meet her burden of proof. 

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries. Ark. Code Ann. § 11-9-508(a)(Repl.

2002). However, injured employees have the burden of

proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,
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Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the

respondent is only responsible for medical services

which are causally related to the compensable injury. 

          The medical records indicate that after the

claimant injured her knee on December 13, 2006, she

received treatment that included x-rays and an MRI. Both

of these diagnostic tests revealed degenerative changes.

The MRI showed “advanced osteoarthritic degenerative

change involving the medial compartment of the knee

joint with lateral subluzation of the medial meniscus

and suspected tear involving the posterior horn of the

medial meniscus.” The claimant ultimately underwent

surgery with Dr. Wassell on May 2, 2007. In a June 8,

2007, update, Dr. Wassell noted: 

At the present time, my feeling is
that she just is not wanting to go
back to work. Her biggest problem,
and it is going to be a problem that
she will have to deal with for quite
some time, is her morbid obesity.
She is 5 feet 2 inches and she
weighs greater than 280 pounds. At
the time of surgery, she was noted
to have fairly significant arthritic
changes. However, from what I see, I
do not see that there is anything
that should keep her from performing
her duties.
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          The claimant underwent a functional capacity

evaluation (FCE) on June 19, 2007. The FCE concluded

that the claimant’s testing yielded reliable results.

The evaluation stated:

Although Ms. Huff demonstrated the
ability to perform material handling
tasks within the Medium level,
however, her overall work level was
reduced to the Light level due to
limitations in general mobility
demonstrated by Ms. Huff.

Dr. Wassell released the claimant from his care finding

that she was at maximum medical improvement on July 6,

2007. The claimant then sought a change of physician

order to Dr. Chakales on October 8, 2007. Dr. Chakales

recommended another arthroscopic surgery on the

claimant’s left knee which was denied by the respondents

and is the subject of this appeal. 

          Dr. Wassell was consulted regarding the

claimant’s knee condition because he was the one who had

treated the claimant and actually looked inside her knee

in May of 2007. He also had the benefit of Dr.

Chakales’s reports, including the December 2007 MRI. Dr.

Wassell opined:

I distinctly remember that at the
time of her initial surgery for
meniscal tear, it was noted that she
did have significant osteoarthritis



Huff - F700423 7

changes which were long-standing.
Subsequent to that surgery she never
really did well and this included
fairly aggressive physical therapy.
Based on what I have treated her for
and what I saw and what the most
recent MRI shows, I would have to
agree that the main thing seen by
the MRI is more than likely long-
standing osteoarthritis that is
worsened by her obesity but more
than likely not a result from her
initial claimed injury.

Dr. Wassell went on to state that the number one thing

for the claimant is weight loss which would go a long

way towards helping her with pain relief. Further, Dr.

Wassell opined that the arthroscopic surgery recommended

by Dr. Chakales would probably not achieve the type of

pain relief or the results that the claimant would like.

          After considering the opinion of Dr. Wassell,

the physician who initially operated on the claimant,

who actually looked inside her knee, the fact that the

claimant’s functional capacity evaluation stated that

the claimant was able to go back to work, I cannot find

that the claimant proved by a preponderance of the

evidence that she it entitled to additional medical

treatment. In my opinion, it is speculation and

conjecture to find that the claimant’s need for surgery

as recommended by Dr. Chakales is related to her
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December 2006 compensable injury. The claimant is obese

and has degenerative changes in her knee. Accordingly, I

must dissent from the majority’s award. 

          I also find that the claimant has failed to

prove by a preponderance of the evidence that she was

entitled to additional temporary total disability

benefits.  Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Highway & Trans Dept v. Breashers, 272 Ark. 244,

613 S.W.2d 392 (1981). When an injured employee is

totally incapacitated from earning wages and remains in

his healing period, he is entitled to temporary total

disability. Id. The healing period is statutorily

defined as that period for healing of an injury

resulting from an accident. Dallas County Hosp. V.

Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001). The

healing period ends when the employee is as far restored

as the permanent nature of his injury will permit, and

if the underlying condition causing the disability has

become stable and if nothing in the way of treatment

will improve that condition, the healing period has

ended. Crabtree, supra. The question of when the healing
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period has ended is a factual determination for the

Commission. Ark. Highway & Trans. Dept. v. McWilliams,

41 Ark. App. 1, 846 S.W.2d 670 (1993).

          The persistence of pain may not in and of

itself prevent a finding that the healing period is

over, provided that the underlying condition has

stabilized. Id.; Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). Conversely, the healing

period has not ended so long as treatment is

administered for the healing and alleviation of the

condition. McWilliams, supra; J.A. Riggs Tractor v.

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). In

Pallazollo v. Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994), the Court of Appeals stated that in

order to be entitled to temporary total disability

compensation for an unscheduled injury, a claimant must

prove that he remained within his healing period and

that he suffered a total incapacity to earn wages

(citing Ark. State Hwy. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981)).

          The evidence demonstrates that the claimant

was released by Dr. Wassell on July 6, 2007. At that

time, Dr. Wassell clearly stated that the claimant had

reached maximum medical improvement. On August 29, 2007,
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after the claimant underwent a functional capacity

evaluation and job analysis, he stated that there was no

reason that the claimant could not return to work. The

evidence shows that the claimant’s condition was

evaluated, a medical opinion was given regarding her

ability to perform her specific job, employment was

offered and the claimant refused to even try to do the

work. Simply put, I cannot find that the claimant was

entitled to additional temporary total disability

benefits.

          Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

___________________________________
                    KAREN H. McKINNEY, Commissioner 


