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BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI' M NO. F704097

JESSIE L. G ST, EMPLOYEE CLAI MANT
UNI TED FARMS, | NC., EMPLOYER RESPONDENT NO. 1
AG COWP SI F CLAI M5,

| NSURANCE CARRI ER/ TPA RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI Nl ON FI LED FEBRUARY 27, 2009

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M SCOTT WLLH TE
Attorney at Law, Jonesboro, Arkansas.

Respondent No. 1 represented by the HONORABLE NEAL L.
HART, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 did not appear.
Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opi nion and order of
the Adm nistrative Law Judge filed July 14, 2008. 1In
said order, the Adm nistrative Law Judge nmade the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensation

Comm ssion has jurisdiction over this
claim



G st

F704097
2.
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The stipulations agreed to by the
parties are hereby accepted as fact.

On March 28, 2007, the clai mant
sust ai ned a back injury which arose out
of and during the course of his

enpl oynent with United Farns, Inc., and
whi ch was the result of a specific

I ncident identifiable in tinme and pl ace
of occurrence on said date, and which
caused internal physical harm
specifically a transverse process L2
fracture and which was established by
nmedi cal evi dence supported by objective
findi ngs.

The cl ai mant earned sufficient wages to
entitle himto the maxi mum applicabl e
conpensation rates of $504.00 per week
for tenporary total disability and
$378. 00 per week for permanent parti al
di sability.

Respondents shoul d be hel d responsible
for all outstanding nedical and rel ated
treatnment, together with continued,

reasonably necessary medi cal treatnment.

The cl ai mant has proven, by a

preponder ance of the evidence, that he
is entitled to tenporary tota

disability benefits for the period

begi nni ng March 29, 2007, and conti nui ng
t hrough July 28, 2007

The claimant’s healing period ended on
or before July 28, 2007.

Respondents have failed to show, by a
preponderance of the credi bl e evidence,
that the claimant refused suitable

enpl oynent offered to himby the

enpl oyer.

Respondents are entitled to a credit for
any tenporary total disability
previously paid, as well as a credit for
the days that the claimant worked within
hi s heal i ng peri od.
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10. The claimant has proven, by a
preponderance of the evidence, that he
is entitled to a five percent (5%
per manent i npairnent assessed by Dr.
Jerry Engel berg which is directly and
causally related to the March 28, 2007,
admtted incident.

11. Respondents have controverted this claim
inits entirety.

12. daimant’'s attorney is entitled to the
maxi mum statutory attorney’'s fee
pursuant to, and limted by, Ark. Code
Ann. 811-9-715.

13. Caimant’s entitlenment to wage-| oss
disability, if any, was specifically
reserved.

W have carefully conducted a de novo review
of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the |l aw, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmi ssi on.

We therefore affirmthe July 14, 2008,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and

adopt the opinion as the decision of the Full Comm ssion

on appeal .
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Al'l accrued benefits shall be paid in a |unp
sum w t hout di scount and with interest thereon at the
| amful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9- 809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. § 11-9-715 as
amended by Act 1281 of 2001. Conpare Ark. Code Ann. 8§
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anount of $500.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.
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DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimnt proved by a
preponderance of the evidence that he sustained a
conpensabl e injury on March 28, 2007 and awar di ng
tenporary total disability benefits for the period March
29, 2007, through July 28, 2007. Based upon my de novo
review of the record, | find that the claimnt has
failed to neet his burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a truck driver. On March 28, 2007, the
claimant slipped and fell on sonme wet steps at the
respondent enployers facility. The claimant was sent to
the Crittenden Regional Hospital. He was ultimtely
di agnosed with a transverse process L2 fracture and a
conpression fracture at L1. Dr. Jerry Engel berg, a
neur osur geon, assessed the claimant wth a 5% per manent
anatom cal inpairnment rating. The claimant has al so been
di agnosed with netastatic disease which is not rel ated
to the claimnt’s acknow edged slip and fall on March
28, 2007.

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
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whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused
by a specific incident and is identifiable by tinme and

pl ace of occurrence. Val-Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynent” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in
the course of enploynment” when it occurs within the tine
and space boundaries of the enploynent, while the

enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requirenents for conpensability set forth in 811-9-
102(4) (A) (i), the claimnt nust establish a conpensabl e
I njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
injury be established by nedical evidence supported by
obj ective findings applies only to the existence and

extent of the injury. Stephens Truck Lines v. MIIlican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Objective
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findings” are those that cannot cone under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to
establish the existence and extent of an injury, is not
necessary to establish a causal relationship between the

injury and the work-rel ated accident. Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S. W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon
the patient’s description of the sensations produced by
various stimuli are clearly under the voluntary control
of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair

Stylists, 55 Ark. 327, 935 S.W2d 600 (1996). Finally,
nmedi cal opi ni ons addressi ng conpensability and permanent
i mpai rment nmust be stated within a reasonabl e degree of
nmedi cal certainty. Ark. Code Ann. 811-9-102(16)(i)(B)
Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000) .

In my opinion, a review of the evidence
denonstrates that the claimnt has failed to prove by a
preponderance of the evidence that he sustained a
conpensabl e i njury. The cl ai mant underwent di agnostic
studi es which reveal ed that he had a fractured

transverse process at L2 and a conpression fracture at
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L1. The nedi cal evidence denonstrates that the
radi ol ogi st, Dr. James Acker, reading the results found
themto be “renote” which denonstrates to nme that these
fractures pre-existed the fall the claimant had on March
28, 2007. Dr. Engel berg was questioned in his deposition
regardi ng these “renote” findings:

Q What do you nean when you tell us
that the L1 fracture is ol d?

A Well, this is a MR finding.
Usually with an acute fracture

you' || have certain changes. And |
| ooked at this with a radiol ogi st,
and they felt that - - there is

changes on acute fractures with
edema in the bone and so on, and
this wasn’'t present. And the
radi ol ogist felt, and I had no
reason, that it was an old
conpression fracture as opposed to a
current one. You say how ol d? That |
can’t say.....

Dr. Engel berg additionally testified:

Q | want to ask you, Doctor, how
hard is it to tell the age of these
fractures?

A. | depend on the radiol ogi st nore
than my expertise. | don’t do enough
trauma. So when you take someone who
is stationed dowmn at The Med, the
Trauma Center here, they probably
are pretty good at that. | don't see
that much trauma. And MR has been
avai |l abl e only since about 1985 or
‘88, and | don’t have expertise in
differentiating an acute conpression
fracture froman old conpression
fracture, so I’mnot very good at
that, and I'll look at the filns
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with a radiologist to try to get
their inpression on that nost of the
time.

* * *

Q On the 7-3-2007 study it appears
to indicate under the Findings
section that the | esion appeared to
be heal ed. Can you tell us anything
about that?

A. | don’t know what period of tine.
Now, this man’s alleged fall and
trauma was March the 28'" of 2007
This was July the 3%, and | thought
it took a longer period of tine for
a transverse process fracture to
heal , but in no way do | have
expertise, and no one sees a great
nunber of transverse process
fractures.

Q Again, putting a date on themis
difficult; would that be fair to
say?

A. Yes.

Q And at least fromwhat I'm
getting fromyour testinony, you' re
going to defer | suppose as far as
the age of sone of these things to
t he radi ol ogi st —

A. Absol utely.
Q — who read those?
A Yes.

Q And when we | ook at the opinion,
and agai n tal ki ng about the CT scan
report of 7-3-2007, it indicates
that both fractures are renote. Can
you tell us what that neans and what
you know about that?

A. |1 don’t know. The radi ol ogi st
here is an outstandi ng radi ol ogi st.
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Jim Acker is first class, first

class. Now, | don’t know what he

nmeant by “renote.” | felt that the

transverse process wasn’'t that old,

but I'Il surely defer to his

experti se.

It is also of note that the claimant’s credibility is
suspect at best. The cl ai mant gave i nconsi stent
testinmony on a nunber of issues including whether or not
he returned to work after his slip and fall on March 28,
2007. The record in this claimindicates that, at
various tinmes, the claimant returned to work for the
respondent enpl oyer and worked for short periods of
times. However, the record is not clear whether the

cl ai mant was advised to go honme or was sent hone. The
claimant repeatedly stated that his i med ate

supervi sor, Peyton Upton, sent him honme each tine he
attenpted to return to work with a restricted rel ease,
and that M. Upton ultimately term nated his enpl oynent
on May 21, 2007.

Jessi e Morgan, a nanagenent enpl oyee,
testified at the hearing concerning the enployer’s
efforts to provide the claimant with light-duty work. In
fact, M. Mrgan stated that he woul d have paid the
claimant forty (40) hours per week to do nothing but sit

in a chair and watch the day pass by if the claimant had

returned to work and requested sone formof |ight-duty.
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Clearly, M. Mrgan's testinony is inconsistent with the
testinmony of the clainmant. M. Mrgan testified as
fol |l ows:

Q But did M. G st ever cone to you
and actually try sone of the things
that you were wanting himto do on
i ght duty?

A. Yes. Like | say, if he brought in
a slip fromthe doctor stating he
was on light duty, the done — we
asked himto do just whatever he
felt confortable doing. W didn't
ask himto do anything that would
aggravate his injury or hurt

hi nsel .

Q GCkay. Do you renenber sone
specific things you asked himto do
when he cane back and tried to work
after March 28?

A. Yes. |’ve asked themjust com ng
back, clean the truck up, you know,
his Iive haul truck. It's sitting
there. Cean it out, vacuumit, just
what ever you feel confortable doing
to inprove the | ooks of the truck

Al so, we have |light duty running
birds. There's a bad bird probl emon
our farmin the spring, and |’ ve
asked themto run birds with a

pi ckup truck, and he chose not to
drive the truck. He chose to drive a
Gator that we had. He went out and
tried it for a while, and cone back
and said he was not able to do it
and he went hone.

Q GCkay. How many tines did he cone
back and then try or purport to try
to go back to work on light duty?

A. There's several tines Jessie cone
back and tried to do different
things on the farm There's very few
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times | actually sent him hone,
nysel f personally. | can’t say what
t he owner of the conpany done or the
general manager, but every tine that
| had himdo sonething, it’s
“Jessie, go do it,” and he would go
try it and he would cone back and
basically say, “I can’t do it. I'm
goi ng hone.”

Q Okay. Had you ever had a probl em
Wi th Jessie prior to the fall?

A No.

Q Was he a good worker prior to the
fall?

A. Excell ent worker.

Q GCkay. Was he always there on tine
and did what you asked himto do?

A. Yes.

Q Was his job predom nantly driving
a truck transporting fish?

A. Yes.

Q Since the accident there’'s been a
constant issue about going back to
wor k, hasn’t there?

A. Yes.

Q Okay. You never actually asked —
| know you said earlier that you
could have himto sit by a tine
clock, if necessary.

A. Right.

Q But you never actually asked him
just to sit by the tinme clock and —

A. No, |I've told them “Just do
what ever you feel confortable doing,
just get your 40 hours in.”
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In my opinion, the claimant is not a credible wtness.
Hi s testinony should be given very little weight. | give
nore weight to the testinony of M. Mrgan than | do to
the claimant. M. Mrgan is an uninterested w tness,
nmerely an enpl oyee of the respondent enployer. It is
wel | settled that questions concerning the credibility
of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Commi ssion. White v. Gegg Agriculture Ent., 72 Ark.

App. 309, 37 S.W3d 649 (2001); Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W2d 626 (1994); Scarbough
V. Cherokee Enterprises, 306 Ark. 641, 816 S.W2d 876

(1991); Ark. Coal Co. v. Steele, 237 Ark. 727, 375

S.W2d 673 (1964); Potlatch Forests, Inc. v. Smth, 237

Ark. 468, 374 S.W2d 166 (1964).

Further evidence of the claimant’s conplete
| ack of credibility is the surveillance photographs
introduced into the record. Wen the clai mant was
all egedly sent hone by the respondent enployer, he was
phot ographed working on his riding | awmn nower. The
claimant is seen lying on the ground beside the deck of
a riding I awmn nower, bending over |ooking at the deck
and using a piece of lunber to pry the deck of the

riding lawn nower. During this sanme tine period, the
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claimant was telling his physicians that he was unabl e
to do anyt hing.

Therefore, after | consider the fact the
claimant did not make a good faith effort to return to
work, the fact that Dr. Engleberg was unable to explain
the “renoteness” in the fracture to the claimant’s
transverse process and the fact that the claimant was
wi t nessed working on a riding | amn nower when he was
telling his physicians he was unable to do anything, I
find that the claimant has failed to prove by a
preponderance of the evidence that he sustained a
conpensabl e injury. Therefore, for all the reasons set
forth herein, | nust respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



