BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO.  F409221

SANDRA HI XON,
EMPLOYEE CLAI MANT

BAPTI ST HEALTH,
SELF- 1 NSURED EMPLOYER RESPONDENT NO. 1

DEATH & PERVANENT TOTAL DI SABI LI TY,
TRUST FUND RESPONDENT NO. 2

OPI NI ON FI LED NOVEMBER 30, 2009

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GREGORY R QG LES,
Attorney at Law, Texarkana, Arkansas.

Respondent represented by the HONORABLE GAI L PONDER GAI NES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

The respondents appeal and the cl ai mant cross-appeal s
an admnistrative |aw judge’s opinion filed May 11, 2009.
The adm ni strative | aw judge found that the claimant proved
she was entitled to additional nmedical treatment through Dr.
Thomas Hart. The admnistrative |aw judge found that the

cl ai mant proved she “sustained a di mnished earning capacity
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in the amount of 50%in wage | oss above her 13% i npai r ment
rating.” After reviewing the entire record de novo, the
Ful I Commi ssion affirnms the admnistrative | aw judge’s
opinion as nodified. The Full Commi ssion finds that the
cl ai mant proved additional nedical treatnent with Dr. Hart
was reasonably necessary. The clainmant proved that she
sust ai ned wage-1oss disability in the amount of 25%in
excess of the claimant’s 13% anat om cal i npairnment.
. H STORY

Sandra J. Hi xon, age 51, testified that she received
vocational -technical training after graduating from hi gh
school and becanme an Enmergency Medi cal Technician. M.
Hi xon testified that she began working as an EMI for Bapti st
Health in February 1990. The claimant eventually trained to
beconme a paramedic. The clai mant began working as a
paranedi ¢ for the respondent-enployer in 1994. The cl ai mant
testified that she eventually becanme a station chief for the
respondents. The parties stipulated that the clai mant
sust ai ned a conpensable injury on July 27, 2004. The
claimant testified that she “felt sonething give” in her

back while lifting a heavy hospital patient on a cot.
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An energency physician saw the clai mant on July 27,
2004 and assessed back strain. A physician noted on July
29, 2004, “Sandy is having problens with | ow back pain. She
was |ifting a pt who wei ghed over 400 | bs when she had the
i mredi at e onset of disconfort in the small of her back.”
The cl ai mant was assessed with sacral |iganmentous strain.
The claimant testified that she continued to work for the
respondents.

The cl ai mant underwent physical therapy begi nning
August 3, 2004. An MR of the claimant’s |unbar spine was
taken on August 10, 2004, with the follow ng i npression:

1. Very small broad based |eft paracentral disc
protrusion at L5-S1 without definite S1 nerve root
di spl acenent .

2. Small left posterolateral annular fissure at
gé_SM ni mal chroni c superior endplate conpression
fracture at T12.

Dr. Eric D. Akin saw the clai mant on August 16, 2004
and di agnosed | ow back pain and SI joint pain bilaterally.
Dr. Akin reconmended SI joint injections. Dr. Annette P
Meador perforned a series of sacroiliac joint injections
begi nni ng Septenber 1, 2004.

A Functional Capacity Eval uation was done on January 9,

2006: “Ms. Hi xon underwent a functional capacity eval uation
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with reliable results for a valid FCE. M. Hi xon
denonstrated the ability to work at the LIGHT Physical
Denmand C assification as determ ned through the Departnment
of Labor with the limtations noted above.”
Dr. Annette P. Meador noted on January 13, 2006:
| just reviewed a functional capacity eval uation
as performed by Tim Atkinson on Sandra Hi xon. |

agree with the activities as set forth on his
eval uation formthat can be perforned on a

constant basis....l also agree with the activities
that she will be able to performon a frequent
basis. However, | would think that the

activities performed on an occasi onal basis, such
as pushing and pulling, should be limted to 20
pounds. | do not think that she could tolerate
crawl i ng, nor stooping, nor crouching, nor
kneel i ng, even on an occasional basis....

The claimant testified that she began perform ng Iight

duty for the respondents: “I was no |onger able to work on
the ambul ance. | went to dispatch....l could no |Ionger do
the lifting.” The claimant testified that she earned

reduced wages as a di spat cher

The claimant testified, “1I was no |onger allowed to see
Dr. Meador. Workman’s conp had closed ny claim” The
record contains a Change of Physician Order dated August 29,
2006: “A change of physician is hereby approved by the
Arkansas Wrkers’ Conpensation Comm ssion for Sandy Hi xon to

change fromDr. Annette P. Meador to Dr. Thomas Hart[.]” The
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record contains anot her Change of Physician O der dated
Sept enber 28, 2006: “A change of physician is hereby
approved by the Arkansas Wrkers’ Conpensation Conm ssion
for Sandra J. Hi xon to change fromDr. Erik Akin to Dr.
Thomas Hart[.]”

The clai mant began treating with Dr. Thomas M Hart on
Cct ober 2, 2006. Dr. Hart performed di scography on Cctober
18, 2006. Dr. Hart noted on Novenmber 3, 2006, “I think that
she is going to require further evaluation by a highly
trai ned orthopedic specialist and I would like to refer her
to Dr. Wayne Bruffett for evaluation.”

Dr. Wayne L. Bruffett’s inpression on Decenber 13, 2006
was “Two | evel discogenic | ow back pain with equal degree of
| eg synptomatol ogy.” Dr. Bruffett reported in part,
“Unfortunately, | do not have a quick answer to heal her
conplaints and her pain. To me, her MRl does not | ook al
that bad. | have told her | would try to manage this with
aggressive trunk stabilization exercises, weight |oss, and
that sort of thing. She says she cannot exercise at all.
have asked her about doing just sinple abdom nal crunches
where there is really not stress put across the spine, and

she says she has tried this and it hurts too badly. 1 am
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going to have her continue to work with Dr. Hart. | really
do not think | can inprove her situation nuch surgically.”

Dr. Hart noted on Decenber 22, 2006, “We will
tentatively schedul e her and await approval for a
per cut aneous di skectony at the L4-5 and L5-S1.” The
conclusion in a report from Medi cal Review Institute of
Anerica, Inc. dated January 8, 2007 was “The decision is to
not certify percutaneous discectony as nedically
appropriate.” A report from Systenedi c Revi ew dated on or
about January 9, 2007 indicated that a |unbar percutaneous
di scectony was not approved. Dr. Hart perforned a
per cut aneous di scectony on March 7, 2007. The cl ai mant
testified that this procedure relieved her pain synptons
“for a while.”

The claimant followed up with Dr. Hart on May 3, 2007:
“She is approximtely two nonths out now status post
per cut aneous di skectony at the L4-5, L5-S1. She was neking
sonme progress, but unfortunately about two weeks ago she
said she was getting out of the bath when she had increase
i n back pain and sonme spasm”

Dr. Tim Burson reported on August 28, 2007: “Ms. Hixon

returns and is no better. She has no changes. She has a
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| ot of back pain....She had an MRl which showed degenerative
di sk di sease in her l|unmbar spine. She had an ol d di skogram
whi ch showed a painful disk at L4-L5 and L5-S1....1 talked
wi th her again about treatnent options including a |unbar
fusion at L4-L5 and L5-S1. After a long discussion with her
and her husband, they want to proceed. This is schedul ed
for Septenber 26, 2007 at Baptist Medical Center pending her
Wor kman’ s Conpensati on approval .”

The cl ai mant underwent an L4-S1 posterior |unbar
i nterbody fusion with instrunentati on on or about Septenber
26, 2007. Dr. Burson noted on Novenber 8, 2007, “She is
doing pretty well. She is not having constant chronic back
pain that she had before. She is having stiffness. She is
doi ng physical therapy. Overall, she is doing well.” The
claimant testified, “I seenmed to be doing better. 1 was
able to, it seened, not hurt so bad. R ght where the
surgery site was at, it seened to be inproving with
t herapy.”

The claimant informed Dr. Burson on Decenber 27, 2007
that she “bl ew her back out” as a result of coughing froma
cold. Dr. Hart stated on March 6, 2008, “Probably the nost

sinpl e conservative treatnent at this point is to go ahead
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and line her up for a properly perfornmed retrodiscal
transforamnals right at the 3-4 level.”

Anot her report from Medical Review Institute of
Anerica, Inc., dated March 18, 2008, stated in part, “There
is little support for the TFE, itself, as the physical
exam nation is negative, the MR showed no L3/4 pathol ogy,
and there is no EMcto support this nerve injury. The TFE
is not related to her 7/04 date of injury as she was seen
much | ater and conpl ai ned of another date of injury in
10/05; therefore, it is inpossible to relate all her present
synptons to the earlier 7/04 date of injury....The
retrodi scal transforam nal steroid injection, L3-4
bilaterally, are not nedically appropriate....The procedure
at the L3-4 level is not related to the date of injury of
7/24/04.”

A Preaut horization Review Sheet from Systenedi c Review,
dated on our about March 18, 2008, indicated that a
Retrodi scal Transforam nal Steroid Injection at L3-4 was not
approved. Rudy Bischof, Senior Vice President for Crockett,
informed the claimant’s attorney on May 22, 2008, “Wth
regard to your letter of 5-20-08, at this point Baptist is

not authorizing any further treatnent by Dr. Heart (sic);
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however, we are authorizing your client to see Dr. Burson on
5-27-08."

Dr. Burson noted on May 27, 2008, “Ms. H xon returns
with low back pain with nunbness and tingling in her |egs.
DECISION-MAKING: From a surgical standpoint, she has nothing
on MRl that |ooks to be surgical. W wll get her back in
Dr. Hart and see if he has anything to offer.” The parties
stipulated that the claimant reached the end of her healing
period on May 27, 2008.

Dr. Burson infornmed a representative of Crockett
Adj ust ment on June 17, 2008, “lI amin receipt of your letter
of May 28, 2008. Ms. Hi xon has reached MM as of My 27,
2008. She has a Permanent |npairnment Rating of 13%to the
body as a whole as a result of the |unbar spinal fusion done
on Septenber 26, 2007.” The parties stipulated that the
cl ai mant had sustained a 13% anat om cal i npairnent.

Dr. Mark T. Jansen corresponded with the claimant’s
attorney on Cctober 16, 2008:

| amin receipt of your letter dated Septenber
17" requesting a narrative report on behal f of
Ms. Hixon. You are well aware of her previous
injury and the resultant surgery performed by Dr.
TimBurson. | will bring you up to the present
situation. M. Hi xon was seen on August 18!"

after having fallen at hone the evening before.
Unfortunately, she |anded squarely on the small of
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her back. This was over the site of her previous
spinal internal fixation by

Dr. Tim Burson....

My current diagnosis is one of ongoing | ow back
pain with associated sciatic distribution, worse
on the right than left. This diagnhosis recognizes
the recent aggravation of her original injury from
her fall. | amhaving her return to Dr. Burson
for a postoperative evaluation. | have inquired

t hrough a personal note to hi mwhether or not she
m ght be a candidate for TEN s unit therapy in

the presence of netallic hardware in her back.
amnot sure if there m ght be a contraindication.
Since she did have a positive benefit from her
steroid pack, an epidural steroid injection, if
feasi ble, mght also be warranted, | woul d want

Dr. Hart to performthis if Dr. Burson agrees.

As per your request, | have conpl eted your
residual functional capacity evaluation to the
best of ny ability....

Dr. Jansen conpleted a “(Physical) Residual Functiona
Capacity Eval uation” provided himby the claimnt’s
attorney. Dr. Jansen indicated that the claimant had
significant physical restrictions, but he did not opine that
the clai mant was permanently and totally disabl ed.

Edi e Nichols, a vocational consultant, provided an
Initial Vocational Evaluation on Novenber 14, 2008 and
summari zed her report:

Ms. Hixon is a 50 year old | ady who has
approximately 16 nore working years before the
normal age of retirement. She has expressed an
interest in returning to work, although she does
not have specific occupational goals. A barrier

to enploynent may be Ms. Hi xon’s perception that
she can “hardly do anything,” and the pendi ng SSDI
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application. | recommend that Ms. Hi xon begin now
to attend classes on Tuesday’s at the Arkadel phia
Enri chment Center to famliarize herself further
with the operation of conputers. | also recommend
that during this tinme, | nmeet again with her and
provide her with interview skills training, resune
preparation and job seeking skills training.

Anot her recommendation is that | begin Labor

Mar ket Searches in Ms. Hixon's area and apprise
her of job openings within her physical abilities,

by phone and/or mail. It is ny opinion that M.
Hi xon can return to gainful enploynment, but we
will need to focus on basically sedentary jobs,

with some possibilities into the Iight
cl assification.

The claimant participated in a Functional Capacity

Eval uati on on Decenber 17, 2008:

Ms. Hixon did not denonstrate the ability to lift
over 15 I bs. fromthe floor to shoul der |evels and
denonstrates the ability to performlifting and
carrying on no nore than an Occasional basis. M.
H xon denonstrated Iimted AROM of the | unbar
spine with very slow and guarded novenent patterns
(CQccasi onal Stooping) and this AROM was consi st ent
t hroughout testing. M. H xon denonstrated a
consistent gait pattern of a noderate |inp
favoring her RLE at a very sl ow pace throughout
testing and performed wal king and standi ng only

at the QOccasional frequency level. M. H xon also
did not denonstrate the ability to performa ful
crouch and perfornmed bal anci ng, pushing/pulling,
kneeling and clinbing stairs all at the Qccasional
frequency | evel when taking into account an 8 hour
wor kday.

CONCLUSI ONS
Ms. Sandra Hi xon conpl eted functional testing on
this date with reliable results. Overall, M.

Hi xon denonstrated the ability to performwork at
t he SEDENTARY Physi cal Demand Cl assification as
defined by the US Dept. of Labor’s guidelines over
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the course of a nornmal workday with the
[imtations noted above. ..

Edi e Nichols corresponded with the clai mant begi nni ng
Decenber 24, 2008 with regard to various job openings. The
record indicates that the clainmant sent out cover letters
and applied for a nunber of potential enploynment positions
identified by Ms. Nichols.

A pre-hearing order was filed on January 13, 2009. The
claimant’s contentions were as follows: “1. Entitlenent to
permanent and total disability benefits; or, alternatively,
wage loss. 2. Entitlenment to sone additional nedical, as
recommended by Dr. Thomas Hart. 3. Entitlenent to
attorney’s fees.” The respondents’ contentions were, “1.
Respondent No. 1 has accepted a 13% body- as- a-whol e
permanent inpairnent rating. 2. Respondent No. 1 contends
no wage loss is owed over and above that rating. 3. The
addi tional nedical requested by the claimant is not
reasonabl e and necessary.”

The parties agreed to litigate the foll ow ng issues:

1. Permanent and total disability, or,
alternatively, wage | oss.

2. Additional nedical
3. Attorney’'s fees.
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Dr. Jansen corresponded with the clainmant’s attorney on
January 28, 20009:

| amin receipt of your letter of January 15'"
regardi ng the functional capacity of your client
and ny patient, Ms. Sandra Hi xon. | have revi ewed
t he physical residual functional capacity

eval uati on on Ms. Hi xon conpleted by nme on

Oct ober 16, 2008. | still feel this is an
accurate reflexion (sic) of ny estimte of her
functional capacity. | think it would be
difficult for Ms. H xon to work an 8-hour day,
five days a week. She is still having significant
| ow back pain. A sitting position with this
probl em woul d be as |ikely to induce increased
pain as would a standing position. She is likely
to require periodic narcotic analgesia on a daily
basis. She has found hydrocodone to be effective
for pain dimnishnment. There is never a tine when
| perceive her as pain free. As you are aware,

t he presence of hydrocodone in her system woul d
call in to question the safety of her presence in
a work environnent, particularly if it involved
critical decisions or noving machinery. | do

t hink this medication induced restriction woul d,
inturn, limt her eligibility for gainfu

enpl oyment by nost enpl oyers.

A hearing was held on March 27, 2009. The cl ai mant at
heari ng described her continued synptons: “Pain in ny back
and down ny | egs; weakness; shooting pain; nunbness....ny
legs will give out fromunder ne. They just won't hold ne
up sonetines. 1’ve fallen several tines.”

An adm nistrative |law judge filed an order and opinion
on May 11, 2009. The admnistrative |aw judge found that

t he clai mant proved additional treatnent with Dr. Hart was
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reasonably necessary. The adm nistrative |aw judge found
that the claimnt did not prove she was pernanently and
totally disabled, but that the clai mant proved she had
sust ai ned wage-1loss disability in the anmount of 50% Both
parties appeal to the Full Conm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
she is entitled to additional nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Conmmi ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

An administrative |law judge found in the present
matter, “5. The claimant has proven by a preponderance of
t he evidence that the additional nedical through her
aut hori zed treating physician, Dr. Thonas Hart, is

reasonabl e and necessary and related to the conpensabl e
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injury.” The Full Comm ssion affirns this finding. The
parties stipulated that the clai mant sustai ned a conpensabl e
injury on July 27, 2004. The claimant “felt sonething give”
in her back and was subsequently diagnosed with a back
strain. The cl ai mant underwent physical therapy, and she
began receiving injection treatnent with Dr. Meador. The
claimant’s testinony indicated that the respondent-carrier
eventual ly cut off additional conservative treatnment with
Dr. Meador. The claimant therefore requested a change of
physi ci an and was assigned to Dr. Hart. The claimant’s
testinmony indicated that Dr. Hart’s treatnent provided sone
relief.

The cl ai mant underwent an L4-Sl1 posterior |unbar
i nt erbody fusion on Septenber 26, 2007. The cl ai nant
reported post-surgical inprovenent but suffered renewed
synpt ons when she “bl ew her back out” as a result of
coughing froma cold. Dr. Hart indicated in March 2008 t hat
he woul d schedule treatnent in the formof “retrodi scal
transforam nals.” The respondent-carrier denied further
treatment fromDr. Hart after a report from Medi cal Review
Institute of Arerica found Dr. Hart’s proposed treatnent to

be “not nedically appropriate.” The claimnt was inforned
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in May 2008 that the respondents would authorize a visit
with Dr. Burson. Dr. Burson indicated that the clai mant
reached maxi mum nedi cal inprovenent on May 27, 2008. Dr.
Burson noted, however, “We will get her back in Dr. Hart
(sic) and see if he has anything to offer.” Dr. Jansen

i ndicated in October 2008 that further treatnent with Dr.
Hart woul d be appropri ate.

A claimant may be entitled to ongoi ng nmedi cal treatnent
after the healing period has ended, if the nedical treatnent
is geared toward managenent of the claimant’s injury.
Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W 2d
845 (1983). In the present matter, the Full Conm ssion
finds that the claimant proved she was entitled to
additional treatment with Dr. Hart. W note that two
treating physicians, Dr. Burson and Dr. Jansen, have
indicated that additional treatnent wwth Dr. Hart was
appropriate. The claimant testified that she was willing to
undergo an additional injection fromDr. Hart. *“I’d be
willing to try anything that m ght help ne get back on ny
feet,” the claimant testified. The Full Conm ssion in the
present matters finds that the opinions of Dr. Burson, Dr.

Jansen, and Dr. Hart are entitled to nore evidentiary wei ght
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than the March 18, 2008 report from Medi cal Review
| nstitute.

B. Wage Loss

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairnment, the Conm ssion nmay take into account,
in addition to the percentage of permanent physical
i npai rment, such factors as the enpl oyee’ s age, education,
wor k experience, and other matters reasonably expected to
affect her future earning capacity. Ark. Code Ann. 811-9-
522(b) (1) (Repl . 2002).

In the present matter, an adm nistrative |aw judge
found that the claimant did not prove she was permanently
and totally disabled. The admnistrative |aw judge found,
“8. The clai mant has proven by a preponderance of the
evi dence that she has sustained a dim nished earning
capacity in the amount of 50%in wage | oss above her 13%
inmpairnment rating.” The Full Comm ssion finds that the
cl ai mant proved she sustai ned wage-1oss disability in the
amount of 25%

The claimant is age 51 with a high school education.

The cl ai mant has worked in various enpl oynent capacities,
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but the majority of her experience has been as an Energency
Medi cal Technician and Paranmedi c. The clai mant began
wor ki ng for the respondents in February 1990. The parties
stipulated that the clai mant sustained a conpensable injury
on July 27, 2004. The clainmant injured her |ower back in
t he acci dent but continued to work for the respondent-
enpl oyer. A Functional Capacity Evaluation in January 2006
i ndicated that the claimant could performlight physical
work (this FCE was of course adm ni stered before the
cl ai mant’ s Septenber 2007 surgery). Dr. Meador opined in
January 2006, “I would think that the activities perforned
on an occasional basis, such as pushing and pulling, should
be limted to 20 pounds. | do not think that she could
tolerate crawl i ng, nor stooping, nor crouching, nor
kneel i ng, even on an occasi onal basis.”

The cl ai mant underwent | ow back surgery on Septenber
26, 2007. The parties stipulated that the claimant reached
the end of her healing period on May 27, 2008 and that the
cl ai mant had sustained a 13% anatom cal inpairnent. Dr.
Jansen infornmed the claimant’s attorney in Cctober 2008 that
the claimant had significant physical restrictions. As the

Ful | Comm ssion has noted, however, Dr. Jansen did not opine
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that the claimant was permanently and totally disabl ed.

Edi e Ni chol s began providing vocational assistance in
Novenber 2008 and opined, “Ms. Hi xon can return to gai nful
enpl oynent, but we will need to focus on basically sedentary
jobs, with sonme possibilities into the Iight
classification.” The claimant participated in a Functional
Capacity Evaluation in Decenber 2008. The clai nant gave a
reliable effort and denonstrated that she could perform
sedentary work.

The Full Commi ssion finds that the claimant was a
credible witness. The claimant is relatively young, only
age 51, with sonme vocational -technical training and work
experience follow ng high school. The record does not show
that the claimant is currently able to perform her previous
work duties as a full-tine paranedic for the respondent-
enpl oyer. The record shows that the clai mant cooperated
wi th the vocational consultant, Edie N chols. The Ful
Comm ssion does not find that the clai mant proved she was
permanently and totally disabled. Nor do we agree that the
claimant’ s use of pain nedication has affected her ability
to return to suitable work within the claimant’s pernmanent

physical restrictions. Based on the claimant’s relatively
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young age, her training and work experience, and her
physi cal restrictions, the Full Comm ssion finds that the
cl ai mant proved she has sustai ned wage-1oss disability in
t he amount of 25%

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
decision as nodified. The claimant proved that retrodi scal
foram nal treatnent as recommended by Dr. Hart on March 6,
2008 was reasonably necessary in connection with the
conpensabl e injury. The claimant proved that she was
entitled to wage-loss disability in the amunt of 25%in
excess of the 13% anatom cal inpairnment assigned to her
The clai mant proved that she conpensable injury was the
maj or cause of her anatom cal inpairnent and wage-| oss
disability. The claimnt did not prove that she was
permanently totally disabled. The claimant’s attorney is
entitled to fees for |egal services in accordance with Ark.
Code Ann. 811-9-715(Repl. 2002). For prevailing in part on
appeal to the Full Conmm ssion, the claimant’s attorney is
entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 2002).
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I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. MKI NNEY, Conm ssi oner
Comm ssi oner Hood concurs in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| specifically concur in the magjority’s finding
that the clamant has proved entitlenment to wage-| oss
disability in the anpount of 25% over and above her
anatomi cal inpairnment rating. However, after a de novo
review of the record, as | find that the claimant has proved
by a preponderance of the evidence her entitlenent to
permanent and total disability benefits under Ark. Code Ann.
811-519 (e)(1), | nust respectfully dissent fromthe
majority’s failure to award the clai mant pernmanent and t ot al
di sability benefits.
H STORY

The cl ai mant worked for the respondent as a
par amedi ¢ supervisor. On July 27, 2004 the claimant injured
herself while lifting a cot wwth a 400 pound patient on it.

The claimant testified that she felt sonething give in her
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back. The clai mant was treated conservatively with epidura
steroid injections and was eventually allowed to return to
work at light duty with a back brace. On October 26, 2005
the claimant was transferring a 600 pound patient when the
cot noved, throw ng the clai mant sideways and causing a
recurrence of her condition. The claimnt was treated with
epidural steroid injections. After this injury the clai mant
was not allowed to return to anbul ance and was assi gned work
as a dispatcher. The claimant continued to have probl ens
wi th back pain and pain and weakness goi ng down into her
| egs. The cl ai mant was deni ed additional nedical treatnent
by the respondent which I ed her to file a change of
physi ci an request with the AWCC. Her change of physician
request was granted and the claimant was sent to Dr. Thomas
Hart who perfornmed a di skogram The di skogram showed her to
have an internal disk rupture at L4-L5 and L5-S1. Dr. Hart
referred the claimant to Dr. Tim Burson with Neurosurgery
Arkansas. On February 15, 2007, Dr. Burson stated:

H STORY: Ms. Hixon is a 48-year-old | ady

who presents today. She was lifting a

patient in October of 2005 and hurt her

back. She could not work. She was sent

to Dr. Hart who did a diskogram She has

had | ow back pain with posterior |ower

extremty pain. She has had nunbness in
her | ower extremties, right greater
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than left. She has had weakness. She
cannot wal k or sit for very long. She
had a prior injury in 2004. She did
physi cal therapy in 2004. She has not
done any physical therapy this time. She
initially saw Dr. Akin in 2004 who did
not recomend any surgery. She went back
to work in Novenber of 2004. She al so
saw Dr. Meador. Now, she has back pain
and |l ower extremty pain...

PHYSI CAL EXAM She has a | ot of back
pain with pal pation. She has pain with
straight leg raising. She has 5/5
strength in both lower extremties. She
has 2+ knee jerks and ankle jerks. She
is neurologically intact.

STUDI ES REVI EVED: W revi ewed her

di skogram results which show her to an
internal disk rupture at L4-L5 and L5-
S1.

DECI SI ON MAKI NG We di scussed treat nment
options. If this is the cause of her
back pain, she would require and

i nterbody fusion. | do not think at this
witing that open surgical options would
be best for her. | agree with Dr. Hart
that sonme type of intradiskal therapy
woul d hel p her. She understands this. W
| eft the door open for surgery in the
future. W will see her back p.r.n. VE
will refer her back to Dr. Hart for

possi bly intervention.

On March 3, 2007, Dr. Hart performed percutaneous
di scectony at L4-L5 and L5-S1. After the procedure, Dr. Hart
advi sed the cl ai mant:

| discussed with Ms. Hixon to take it

very easy over the next few weeks. Sone

patients experience al nost i medi ate
relief, and that does not nean that she
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is healed. It may take up to a 5to 6
nmonth period of tine for the healing
process. If she starts feeling better,
again, slowy increase her activities.
advi sed her to get just over-the-counter
| umbar support belt to wear as a

rem nder that she has had the procedure.
| will see her back in the office in
approximately 2 weeks. To her credit

t hough, she is trying to maintain her
full-time enploynment. | do not think
there is any doubt that she, again, has
legitimate pain conplaints. W will see
how wel | she does over the next several
weeks.

The claimant continued to follow up with Dr. Hart
and appeared to be doing well until a May 3, 2007 clinic
note of Dr. Hart’s indicates that the claimnt had
experienced a setback when she fell in the bathtub. She
reported an increase in pain and Dr. Hart observed sone
di ffuse tenderness and paravertebral back spasm On June 7,
2007 Dr. Hart indicated his plan as foll ows:

PLAN. Basically we are going to all ow
her through the healing process. She is
approximately 4 nonths now. Continuation
of the Lidoderm patch as needed, U tram
ER for pain. At the end of an 8 hour day
she does have sone increase in her back
pai n conpl aints. Zanaflex for

spasticity. | will see her back in 4 to
6 weeks. Hopefully, if she continues to
inmprove we will try to get her to the
point that she is PRN. Again, with the
understanding that if she fails
conservative care, she may require
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updat ed i nagi ng studi es and surgi cal
consul tation

On July 12, 2007, Dr. Hart’s medical report
i ndi cates that the clainmant’s back and bil ateral | ower
extremty pain conplaints had worsened since he had | ast
seen her. Dr. Hart stated that the claimant’s condition had
“deteriorated” and that he was going to send her back to Dr.
Bur son.
Dr. Burson’s August 9, 2007 report states:

CHART NOTE: Ms. Hixon returns. She has
seen Dr. Hart again who did intradiska
therapy. He has tried nmultiple
procedures. She is still having

probl ens. She has | ow back pain with
radi ati on down the back of both |egs.
She has nunbness and tingling in her
left lower | eg. She has back pain with
prol onged wal ki ng. She had a di skogram
in October of 2006 which showed a disk
at L4-L5 and L5-S1. She has not had a
repeat MRI for a long tinme. She has had
tried everything for back pain w thout
relief.

Dr. Burson reconmended a repeat MRI. His report of August
28, 2007 indicates:

CHART NOTE: Ms. Hixon returns and is no
better. She has no changes. She has a

| ot of back pain. She is taking Tramadol
and Ti zani di ne.

STUDI ES REVI EVED: She had an MRl which
showed degenerative disc disease in her
| umbar spine. She had an ol d di skogram
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whi ch showed a painful disk at L4-L5 and
L5- S1.

DECI SION MAKING | talked with her again
about treatnment options including a

| unbar fusion at L4-L5 and L5-S1. After
a long discussion with her and her
husband, they want to proceed. This is
schedul ed for Septenber 26, 2007 at
Bapti st Medi cal Center pending her

Wor kman’ s Conpensati on approval .

On Septenber 26, 2007 the clai mant underwent a L4-
S1 posterior lunbar interbody fusion with instrunentation.
On Cctober 11, 2007 Dr. Burson’s report indicates that M.
H xon was doing pretty well but that she had sone nunb
pl aces on her leg. The clai mant underwent physical therapy.
On Novenber 8, 2007 Dr. Burson indicated that the claimnt
is having stiffness but that overall she is doing well. On
Decenber 27, 2007, Dr. Burson’s report states:

CHART NOTE: About two weeks ago, Ms.

Hi xon was doing pretty well but then she
had a cold and coughed quite a bit. She
feels |ike she “bl ew her back out.” She
has pain radi ati ng down her | ower
extremties.

On January 10, 2008, Dr. Burson indicates:

CHART NOTE: Ms. Hi xon was doi ng well.
She felt a pop recently and has had a
| ot of back pain and nunbness in her

| egs. She has tried physical therapy,
pai n nedi cation, mnuscle rel axers and
TENS unit. She still has persistent
pai n.
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Dr. Burson ordered a repeat MRI. On February 26, 2008 Dr.
Burson stated that the MRl did not show anything surgical.
He opined that the claimant’s pain sounded muscul ar and
referred her back to Dr. Hart to see if he could perform
i njections or rhizotonmy. On March 6, 2008 Dr. Hart
recommended facet injections followed by rhizotomnmy. The
respondent denied Dr. Hart’s recommendation. On May 27,
2008, the claimant returned to Dr. Burson still conplaining
of | ow back pain and nunbness and tingling in her legs. Dr.
Burson again referred the claimant back to Dr. Hart. On June
17, 2008, Dr. Burson wote:

Dear M. Bischof,

| amin receipt of your letter of My

28, 2008. Ms. Hixon has reached MM as

of May 27, 2008. She has a Permanent

| mpai rment Rating of 13%to the body as

a whole as result of the |unbar spinal

fusi on done on Septenber 26, 2007.

On Cctober 16, 2008, the claimant’s famly
physi cian, Dr. Mark Jansen indicated that the claimant had
fall en at home and was now havi ng sciatica sunperi nposed on
her chronic | ow back pain. Dr. Jansen treated the clai mant
with Sterapred DS 12-day along with Mepergain Fortis by

nmout h. The cl ai mant was al so given an injection of Denerol

and Phenergan. Dr. Jansen indcated that on Septenber 9, 2008
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he had given the claimnt a prescription of Darvocet N 100
#30 as well as Cynbalta 30 to address the pain. Dr. Jansen
st at ed:

My current diagnosis is one of ongoing

| ow back pain with associated sciatic

di stribution, worse on the right than on
the left. This diagnosis recognizes the
recent aggravation of her original
injury fromher fall.

On Cct ober 16, 2008 Dr. Jansen al so conpleted a
Functional Capacity Evaluation in which he indicated the
claimant can stand and/or wal k | ess than 2 hours per regul ar
work day. He also indicated that the claimant nmust alternate
sitting and standing every 10 m nutes per hour. Dr. Jansen
i ndicated that the claimnt could sit 2 to 4 hours per
regul ar work day, alternating sitting and standing every 10
m nut es per hour.

On Novenber 14, 2008 an Initial Vocational
Eval uation was conpleted for the claimant. In this report,
it states:

CURRENT SYMPTOMVS: | asked Ms. Hi xon how

the injury bothers her now, and she told

nme that physically she can hardly do

anything, and that this affects her

enotionally. She said that the pain was

in her | ower back going to her hip areas

and that she has nuscle spasms in her

right |ower back. Her right leg is nunb
to her knee and sonetinmes goes down to
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her right calf. She said that sonetines
she had pain in her left |eg that

foll owed the sane pattern, but that she
had no “nunmb spots” on her left |eg.

| asked Ms. Hi xon how often she had
pain, and she told nme nearly all the
time. She said that every night she wll
awaken every 1 Y2 hours with a pain in
her | ower back. Ms. Hixon said that if
she took a pain pill at night she could
sl eep approxi mately four hours.

On a scale of 0-10 (with 10 being very
severe pain), Ms. H xon rated her pain
at a 4 on the day of the evaluation. M.
H xon told nme that if she wal ks too nuch
or is on her feet too long her pain wll
increase. She rides in a notorized cart
when she shops at Wal-Mart. |If she
attenpts to nove quickly, her legs wll
“give out.”

The vocational consultant, Edie Nichols, sunmarized her
opi nion as foll ows:

It is ny opinion that Ms. Hi xon can

return to gainful enploynent, but we

will need to focus on basically

sedentary jobs, with sone possibilities

into the light classification.

On Decenber 17, 2008 the claimant underwent a
Functional Capacity Eval uation performed by Functional
Testing Centers, Inc. The evaluator, Tim Atkinson, concluded
that the claimant denonstrated the ability to performwork

at the sedentary physical demand classification with a 15

I'b. lifting restriction on no nore than an occasi onal basis.
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The eval uator also indicated that the claimant could wal k
and stand only at the occasional frequency |level, and could
not crouch, push pull, knee or clinb stairs at anything
ot her than the occasi onal frequency |evel.

On January 28, 2009, Dr. Mark Jansen w ote:

| think it would be difficult for M.

Hi xon to work an 8-hour day, five days a
week. She is still having significant

| ow back pain. A sitting position with
this problemwould be as likely to

I nduce increased pain as would a
standing position. She is likely to
require periodic narcotic anal gesia on a
daily basis. She has found hydrocodone
to be effective for pain di mnishnment.
There is never a tine when | perceive
her as pain free. As you are aware, the
presence of hydrocodone in her system
would call in to question the safety of
her presence in a work environnent,
particularly if it involved critical

deci sions or noving machinery. | do
think this nedication induced
restriction would, in turn, limt her

eligibility for gainful enploynent by
nost enpl oyers.

The claimant testified that she is a high school
graduate. She al so attended Quachita Vo-Tech and becane an
EMI in 1989. She started work for the respondent on February
1, 1990. In 1994 she conpleted a paranedi c program at
Henderson State University. Before working for the

respondent the claimant worked at Beverly Heal th Nursing
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Hone as a billing clerk. Before that she worked as a factory
seanstress, sewing blue jeans at Alf’s and |lingerie at
Vassarette. Before her years working in factories, the

cl ai mant spent nine years cleaning for the Corps of

Engi neers, DeGray Lake. After the fusion surgery the
claimant received a letter fromthe respondent indicating
that she no longer had a full-tine position and that she had

been noved to the as needed part time “pool.” The cl ai mant
has not worked since the fusion surgery on Septenber 26,
2007.

The claimant testified that she was doi ng better
after the fusion surgery until she experienced a coughing
fit and sonething “went wong” in her back. She states that
she has pain in her back and down in her |egs, weakness,
shooti ng pain and nunbness. The claimant testified that her
legs will give out fromunder her and that she has
experienced several falls. The claimant has testified that
she has tried to | ook for work, on her own and with the
assi stance of the vocational consultant. The claimant did
express concerns about whether anyone would hire her because

sonme days her back hurts so bad she is in bed with it. The

claimant testified that at | east one of two tinmes a week she
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is in bed with her feet propped up and resting her back and
taki ng pain nedicine. The clainmant testified that she can
only sleep in 45 mnute to one hour intervals because her
back starts to hurt and she has to roll over. After it
starts hurting she has to get up. She stated that on a good
ni ght she gets four hours sl eep.

The claimant testified that she cannot sweep or
nmop. She cannot vacuum She testified that she cannot wash
cl ot hes because she can’t bend over into the washi ng nachi ne
to get themout or bend over to put themin the dryer. She
cannot | oad her di shwasher and her cooking is limted to
what can be done in a crockpot or sandw ches. The cl ai nant
testified that if she attenpts |ight housekeeping activities
her pain increases and she starts to have spasns in her
| oner back, nostly on the left side.

As for activities outside the house, the clai mant
usual |y takes soneone wth her when she goes grocery
shoppi ng, although she is able to grocery shop by using the
notorized cart at Wal-Mart. The claimant testified that due
to her legs giving out, she uses a cane when she is on

unfam liar ground. The claimant testified that she is able
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to attend church for no nore than one hour but that she is
no |l onger able to sit through Sunday school.

The claimant testified that she is currently
taki ng Cynbalta and Lortab Plus, a hydrocodone pain
nmedi cation. She testified that she takes a Lortab Plus every
4 to 6 hours and that she usually takes three to four a day.

Dl SCUSSI ON

The majority has failed to consider the claimant’s
claimfor permanent and total disability benefits. Wile the
majority states that “an adm nistrative | aw judge found that
the claimant did not prove she was permanently and totally
di sabl ed” and “the claimant did not prove that she was
permanently and totally disabled” the majority has to do
nmore than sinply make this assertion. Nowehere in the
majority opinion is the legal standard required to analyze a
claimfor permanent and total disability even nentioned.
While the analysis required in a claimfor pernmanent and
total disability is simlar to that conducted to determn ne

wage |l oss disability, it is not the sanme. See Rutherford v.

Md Delta Community Services, |Inc. Ark. App.__ , S W

3d__ (2008). Wage loss disability is defined as the extent

to which a conpensable injury has affected the claimnt’s
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ability to earn a livelihood. Lee V. Alcoa Extrusion, Inc.,

89 Ark. App. 228, 201 S.W3d 449 (2005). In determ ning
wage-1loss disability, in addition to the percentage of

per manent physical inpairnent, the Conm ssion nay take into
consi deration such factors as the claimnt’s age, education,
wor k experience, and other matters reasonably expected to
affect his or her future earning capacity. Ark. Code Ann.
811-9-522 (b)(1). Such other matters include notivation,
post-injury inconme, credibility, deneanor, and a nultitude

of other factors. dass v. Edens, 233 Ark. 786, 346 S. W2ad

685 (1961). Permanent total disability is defined as

i nability, because of conpensable injury or occupational

di sease, to earn any neani ngful wages in the sane or other
enpl oynent. Ark. Code Ann. 811-519 (e)(1). The burden of
proof shall be on the enployee to prove inability to earn
any neani ngful wage in the sane or other enploynent. Ark.
Code Ann. 811-519 (e)(2). The sane factors consi dered when
anal yzing wage |l oss disability clainms are usually considered
when anal yzi ng permanent and total disability clains. See

Ark. Code Ann. 811-9-519 (c); Rutherford, Supra. However,

the actual statutory analysis required of the fact finder is

not the same. For wage |oss disability, the rel evant
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inquiry, based on Ark. Code Ann. 811-9-522, is: “To what
extent has the claimnt’s conpensable injury affected his or
her ability to earn a livelihood?” For pernanent total
disability, the relevant inquiry, based on Ark. Code Ann.
811-9-519 is: “Has the claimant proved by a preponderance of
the evidence the inability to earn any neani ngful wage in
t he sane or other enploynment?” As stated above, the majority
did not conduct the relevant inquiry into the claimnt’s
entitlement to permanent and total disability benefits.

The claimant was fifty years old at the tinme of
t he hearing. Her only education beyond high school is
paranedic training. Her entire work history, with the
exception of the dispatcher position for the respondent, and
a short stint as a m ninumwage billing clerk consists of
| abor-intensive jobs. Although the claimant has denonstrated
notivation to return to the work force by attendi ng conputer
cl asses and applying for jobs as recomended by the
vocati onal expert, the claimant does not have any job skills
that readily transfer to sedentary work. The claimant is
unabl e to performeven |ight housekeeping duties. She uses a
cane when she | eaves the house and has to use the notorized

cart at Wal-Mart. Her fam |y doctor stated:
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| think it would be difficult for Ms.

Hi xon to work an 8-hour day, five days a

week. She is still having significant

| ow back pain. A sitting position with

this problemwould be as likely to

i nduce increased pain as would a

st andi ng position.

Based on the clainmant’s age, education, work
experience and the nedical record and vocational eval uation
reports | find that the claimant has proved by a
preponderance of the evidence the inability to earn any
meani ngf ul wage in the sane or other enploynment according to
Ark. Code Ann. 811-9-519.

Additionally, I would note that the clai mant
testified that she suffers fromintense pain and takes pain
nmedi cation prescribed to control her pain. This is a factor

whi ch rmust be considered. In Wiitlatch vs. Southern

Devel opnent, 84 Ark. App. 399, 141 S.W3d 916 (2004), the

cl ai mant appeal ed the Commi ssion’s 50% wage | oss disability
award. The Whitlatch claimant was a manual | aborer with an
el eventh grade educati on who had sustai ned a back injury,
under gone one surgery, and received an anatom cal i npairnment
rating of 9%to the body as a whole. He had under gone

numer ous procedures, tests, and treatnents over a four-year

period in an effort to overcone his injuries and return
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hinself to work. In Wiitlatch, the claimnt contended on
appeal that the Comm ssion’s decision should be reversed and
an award of permanent total disability entered. The Court
agreed, reversed the Conm ssion’s decision, and awar ded
permanent total disability benefits based on evidence of the
severe pain he suffered in his back and I egs along with the
side effects associated wth the narcotic nmedi cation taken
daily.

Like the claimant in Witlatch, M. H xon has
under gone extensive nedical treatnment for a period of nore
than four years, continues to suffer severe pain in her back
and |l egs, and requires frequent periods of rest and many
opportunities to lay down during the normal work day. She
cannot sleep for nore than 1 Y hours per night wthout
taki ng pain nedication, and only then is she able to achieve
four hours of sleep. The claimant relies on narcotic pain
nmedi cation, taken three to four tinmes daily. Her activities
are simlarly sedentary and her inability to perform
househol d duties is conparable. The restrictions inposed
upon Ms. Hixon, as a result of her injury, are virtually

i ndi stingui shable fromthose of the claimant in Witlatch.
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However, it should be noted that the claimant in
this case has a 13% anatomnical inpairment, which is
significantly greater than the inpairnment suffered by M.
Whitlatch. Al things considered, this case presents an
even stronger factual basis for an award of pernanent total
disability than Witl atch.

For the aforenentioned reasons | nust respectfully
concur in part, and dissent, in part, fromthe mgjority

opi ni on.

PH LI P AL HOOD, Conm ssioner



