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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed January 26, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2.The employer/employee/carrier
relationship existed on June 23, 2004,
when the claimant sustained compensable
injuries to his right thigh and knee and
on August 1, 2006, when the claimant
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sustained compensable injuries to his
left leg.

3. The claimant’s temporary total
disability rate is $321.00 and his
permanent partial disability rate is
$241.00 for the August 1, 2006 injuries.

4. The claimant received a change of
physician to Dr. Reginald Rutherford on
May 21, 2008.

5. The claimant has failed to prove by a
preponderance of the evidence that he
suffered compensable injuries to his
neck, left shoulder, left arm and left
side.

6. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional benefits.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

     Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. Based upon a de novo review of the hearing

testimony and the documents made part of the record, I

believe the Administrative Law Judge’s decision should be

set aside and the case should be remanded for the admission

of certain additional evidence.

The claimant sustained an admittedly compensable

injury on August 1, 2006 when he was involved in a forklift

accident at work.  As a result of this accident, the

claimant sustained a crush injury to his left thigh and hip. 

The respondent accepted liability for injuries to that part
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of the claimant’s body and paid appropriate medical and

disability benefits.  

The claimant is now alleging he also sustained

injuries to his neck, left shoulder, left arm, and left side

in this accident.  The respondent has controverted his

entitlement to any benefits based upon injuries to those

parts of his body.  

After a hearing, the Administrative Law Judge

found the claimant did not meet his burden of proof. 

Specifically, the Administrative Law Judge noted the

claimant did not offer any objective medical evidence

establishing he sustained injuries to any part of his body

other than to his hip and thigh.  Accordingly, the

Administrative Law Judge denied and dismissed the claim for

additional benefits. It is clear from my review of the

medical evidence, the report prepared by the doctors the

claimant saw following his injury did not describe injuries

to any part of the claimant’s body other than his hip and

thigh.  The claimant testified he told his doctors he was

having pains in his shoulder and arm, but, if so, the

doctors did not note any such complaints in their treatment

notes.  It was not until a treatment note from Dr. Brenda
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Covington, dated November 28, 2007, that any complaints

regarding the claimant’s shoulder or neck appeared.  This

treatment note, prepared almost 16 months after his

accident, indicates the claimant is complaining of left

shoulder pain, left knee pain, and cervical pain.  Dr.

Covington recommended the claimant undergo MRI’s of his left

shoulder and left knee.  Dr. Covington’s report does not

mention any symptoms other than pain. The only other

reference in the medical record relating to those problems

is a report from Dr. Jason Stewart, a physician who had been

treating the claimant for his thigh injury.  He reported he

was complaining of a left shoulder problem.  However, Dr.

Stewart did not note any other symptoms besides pain and,

because of a dispute between the  claimant’s mother and the

doctor and his staff, Dr. Stewart discharged the claimant

from further treatment.  

During the hearing, the claimant testified, and

the respondent acknowledged, he had been granted a change of

physician by the Commission.  Apparently, this change was

granted to “Dr. Rutherford” who the claimant apparently saw. 

According to the testimony, Dr. Rutherford recommended the

claimant return for additional treatment and apparently
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directed the claimant to undergo an MRI.  Presumably, the

respondent paid for Dr. Rutherford’s visit but refused to

pay for any other treatment the doctor recommended.  No

reports from Dr. Rutherford were introduced, nor were any of

the orders or correspondence between the claimant and the

Commission regarding this change of physician  made part of

the record.  

It should be noted, the claimant appeared at the

hearing Pro Se.  In a previous hearing, he also appeared Pro

Se but indicated he wanted to have an attorney represent

him, but was unable to find representation.  While I

understand claimants who represent themselves are held to

the same standard as a licensed attorney, I am also mindful

the Commission has a duty to see the Workers’ Compensation

Act is fairly and justly administered.  The issue presented

in this case was the claimant’s entitlement to benefits for

injuries he alleges he sustained in an admittedly job-

related accident.  The medical evidence made part of the

record does not reflect any objective evidence of injury, a

required criteria for establishing a compensable injury. 

However, I believe this case cannot be decided without a

review of the report from the doctor the claimant saw at the
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expressed order of the Commission.  In this regard, it is

significant the respondent acknowledged their responsibility

to pay for the initial treatment from the doctor designated

by the Commission and apparently did so.  As has been stated

by this Commission and the Court of Appeals in the past, the

purpose of requiring a respondent to pay for such medical

treatment, even though they may contest the reasonableness

and necessity of the treatment, is to allow the Commission

an opportunity to review the reports from the designated

physician before making a decision.  See Collins v. Lennox, 

Inc., 77 Ark. App. 303, 75 S. W. 3d 204 (2002) and Wal-Mart

Stores, Inc. v Brown, 82 Ark. App. 600, 120 S. W. 3d 153

(2003).  

In the present case, even though the parties,

including respondent’s counsel and the Administrative Law

Judge, were aware the claimant had seen Dr. Rutherford in

regard to his injuries, and that the doctor had directed the

claimant to undergo further diagnostic testing with follow

up visits, no attempt was made to obtain this report for the

record.  In my opinion, it was erroneous to proceed to a

hearing on the merit of the issues before the Administrative

Law Judge without reports from Dr. Rutherford’s visit being
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made part of the record.  The entire rationale for requiring

respondents to pay for the visit to Dr. Rutherford was so

his report would be available to determine whether the

medical treatment the claimant was seeking was reasonable

and necessary and otherwise appropriate.  While it could be

argued which party, the claimant or the respondent, was

obligated to obtain a medical report regarding Dr.

Rutherford’s visit, I believe the question at this time is

of no great importance.  What is significant is my belief

the Commission has a duty to obtain this report before

taking further action.  I believe the only way to receive a

just result at this juncture is to vacate the Administrative

Law Judge’s order and remand the matter back to her with

instructions to require the parties to obtain a copy of a

report relating to Dr. Rutherford’s treatment of the

claimant and to reconsider the matter after this report has

been made part of the evidentiary record.   

I note this procedure has been followed in prior

decisions.  Most notably, in Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S. W. 2d 790 (1996), the Supreme Court

reversed both the Commission and the Court of Appeals where

the claimant had been denied further medical treatment.  The
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Court’s rationale for the reversal was the treating

physician had recommended the claimant undergo further

diagnostic testing in order to determine his entitlement to

further benefits.  This testing had not been done because

the respondent refused to pay for it.  The Court held the

decisions were not ripe for determination until the

Commission had a chance to review the medical reports from

the claimant’s physician regarding his condition. 

Accordingly, the decision was reversed and remanded back to

the Commission for the purpose of obtaining the medical

records so a decision could be rendered upon the claimant’s

entitlement to additional benefits.  

A similar situation was dealt with in Grimes v.

North American Foundry, 316 Ark. 395, 872 S. W. 2d 59

(1994).  In that case, the Commission affirmed an

Administrative Law Judge’s award of wage-loss disability

benefits to the claimant.  However, the Court of Appeals

noted little, if any, evidence had been presented at the

hearing regarding this issue.  The Court held it was error

for a decision to have been made on the issue when only a

limited amount of evidence had been presented relating to

it.  Once again, the Court remanded the case back to the
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Commission to reconsider this issue and to give the parties

another chance to present sufficient evidence to make a

decision upon the claimant’s entitlement to wage loss

disability.

I believe the actions taken by the Supreme Court

and the Court of Appeals in Gansky and Grimes require us to

take the action I am recommending, and therefore I must

respectfully dissent from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


