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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 27, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
commission has jurisdiction of this
claim. 

2. On October 18, 2007, the relationship of
employee/self-insured employer/third-party
administrator existed between the parties.

  
3. On October 18, 2007, the claimant earned

wages sufficient to entitle her to weekly
compensation benefits of $199.00 for total
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disability and $154.00 for permanent partial
disability. 

4.  On October 18, 2007, the claimant sustained
compensable injuries to her left knee and
left shoulder, as the result of an
employment-related fall.

  
5. The claimant has failed prove that she also

sustained a “compensable injury” to her right
knee in this employment-related fall. 
Specifically, she has failed to prove by the
greater weight of the credible evidence that
this employment-related fall, in any way,
caused or precipitated her current right knee
difficulties. 

 
6. The claimant has also failed to prove that

her right knee difficulties constitute a
“compensable consequence” of her admittedly
compensable left knee injury.  Specifically,
she has failed to prove by the greater weight
of the credible evidence that her right knee
difficulties were a natural or probable
consequence of her admittedly compensable
left knee injury or any effects this injury
may have produced. 

7. At the present time, there appears to be no
dispute over the claimant’s entitlement to
medical services for her compensable left
knee and left shoulder injuries.

8. At the present time, there is no dispute over
the claimant’s entitlement to temporary total
disability benefits for her admittedly
compensable left knee and left shoulder
injuries. 

9. The claimant would not be entitled to any
benefits, provided by the Act, for her non-
compensable right knee difficulties.
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10. The respondents have denied that the
claimants right knee difficulties are
“compensable” and have controverted her
entitlement to any benefits for these
difficulties.      

 
We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal. 

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.



Harkey - F800114 -4-

DISSENTING OPINION

After my de novo review of the entire record, I

must respectfully dissent from the majority opinion.  I

would award the claimant medical and indemnity benefits

related to her compensable right knee problems.

The claimant testified that she was sixty years

old at the date of the hearing.  She was employed as a

member of the presentation team, charged with displaying

merchandise in the store.  This is a physical job, involving

the use of ladders and lifting of at least 50 pounds

regularly.  The claimant never had problems with her knees

prior to October 18, 2007.  On October 18, 2007, she fell

off of a ladder, landing on her knees and jerking her

shoulder as well.  She received treatment for her left knee

and shoulder.  The claimant testified that she landed on

both knees when she fell, but that the left knee was more

problematic when was she was seen at the emergency room.

The claimant testified that both her knees were

very sore on the day of the fall, but that her left knee was

worse.  Her left knee was hurting so much that she was sent

to the Occupational Health Clinic about a week after the

fall.  Their focus was on her left knee.  She was sent to
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Dr. Sites, who focused on her left shoulder and her left

knee.  She testified that she told Dr. Sites that both her

knees were hurting but her left was hurting worse.  

She testified that her right knee was “a little

bit swollen and bruised, but the left was swollen more, and

it had real dark bruises on it.”  After the accident

happened, she completed paperwork and “said that I fell on

my knees and that I had pulled my arm, but they specified on

my knees because my knee has swollen up just automatically

and they were worried something might have been broken.” 

Immediately after she fell, her right knee was sore.  When

she went to the hospital that day, her right knee was sore

and bruised, but it was not x-rayed because the left knee

was worse.  She did not tell the hospital about her

shoulder.  Between the time she went to the hospital and the

time she went to the occupational health clinic, her right

knee was getting worse: “It was hard to bend it, it was

getting stiff, and it was swelling more.  And the bruising

wasn’t going away, it was still bruised constantly.”  Dr.

Sites did not treat her right knee.  

The claimant received an order for a change of

physician, for her knee, from Dr. Sites to Dr. Arnold.  She
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told Dr. Arnold about her left knee and her right knee, and

he x-rayed both knees. He did surgery on her left knee which

was doing much better.  He did not do surgery on her right

knee, because the carrier had not approved it.  She had not

tried to get coverage through her private insurance, because

it was a work-related injury and because of the expense.

The claimant testified that when she completed

paperwork about the injury, and when she went to the

emergency room, the Occupational Health Clinic and Dr.

Sites, she reported that she fell on both knees, that the

right knee hurt but not as much as the left.  She also

testified that her right knee pain increased over time.  On

the day of the accident, she was not thinking about her

right knee, “just that it was sore and bruised, but my left

one was hurting worse, so I didn’t really stress so much

about it.” 

Dr. Vandergriff’s notes from the claimant’s

November 6, 2007 visit to the Occupational Health Clinic

indicate that the claimant did indeed report landing on both

knees when she fell on October 18, 2007.  The rest of the

record focused on the left knee and shoulder.  The next

mention of the claimant’s right knee is on December 3, 2007,
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when she was evaluated by a physical therapist who recorded

right knee pain, but then scratched those words out.  

The claimant’s right knee was again addressed on

April 29, 2008, when she saw Dr. Arthur after her change of

physician order.  Dr. Arthur’s notes reflect that the

claimant reported falling and landing on both knees and that

she had persistent knee pain, left greater than right.  He

observed:

Both knees: She does have some prepatellar
swelling, left greater than right.  Trace to 1+
effusion.  Extension is 0 and flexion is 130. 
Inhibition sign is positive.  Tender along the
medial joint.  Ligament exam is stable.

Radiographs: (4 views bilateral knees) are
reviewed and reveals early patellofemoral
arthrosis and early medial joint space narrowing
which is very subtle.

Impression:
1. Left knee pain after a work-related injury

secondary to a probable chondral defect and
prepatellar bursitis.  I cannot rule out
either...

2. Right knee pain secondary to probable
chondral defect about the patella after a
fall.  Plan: Again, I recommend quad sets,
Glucosamine and good shoe wear.  I offered
her a [steroid] injection which she agreed
to. ..

Dr. Arthur saw the claimant again on July 22,

2008, and his report reflects the following:
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I evaluated both knees, but Workers’ Compensation
is only approving treatment for the left knee, not
the right knee...

Impression: ... 2. Right knee pain.  Plan: This
has not been approved by Worker’s Compensation. 
She will take this up under her private insurance
and make an appointment with us.

On July 30, 2008, Dr. Arthur performed surgery on

the claimant’s left knee.  She returned to him on August 19,

2008:
... With regard to her right knee, she has had
time, exercises and anti-inflammatories as well as
a corticosteroid injection.  It continues to be
symptomatic.  She follows up today and wants to
have her right knee scoped...

Exam right knee: Trace to 1+ effusion.  Extension
is 0 and flexion is 120.  Tender along the medial
joint and undersurface of the patella.  Inhibition
sign is positive...

2. Right knee pain after a fall (work related). 
Plan: I think she has a chondral defect.  She
has failed therapy, anti-inflammatories and
corticosteroid injection.  We discussed
further options with her.  I think it would
be prudent to scope the knee. [this was
planned]... 

In response to the this record, Dr. Arnold

received a fax letter from the workers’ compensation carrier

on August 29, 2008:

I previously informed you that this patient’s
right knee was not part of her workers’
compensation claim.  At her 7/11/08 appointment
you made mention to this in your dictation that
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her right knee was not part of her workers’
compensation claim and that she would set up an
appointment through her personal insurance to be
evaluated.

At her 8/19/2008 workers compensation follow up
appointment for her left knee, you evaluated her
right knee again and have requested surgery on her
right knee.  This is just a reminder that this is
not a compensable body part under workers’
compensation and you will need to contact her
personal insurance.

Please only treat her for her left knee as the
right knee is not part of her workers’
compensation claim.

This example of vigorous control of the claimant’s

physicians’ treatment plans by the carrier explains the

absence of any treatment of the claimant’s right knee in the

medical records of Dr. Vandergriff and Dr. Sites.  The

absence of notations regarding the claimant’s right knee

does not prove the absence of right knee problems.  Taken

together, these records merely show that there was no

authorization for the doctors to evaluate and treat the

claimant’s right knee.  Since Dr. Vandergriff and Dr. Sites

were under authorization only to treat the claimant’s left

shoulder and left knee and thus would only be paid for that

treatment, treatment or evaluation of the right knee was not

performed or even an option for those doctors.
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I find that the claimant’s credible testimony,

coupled with the medical records corroborating her testimony

that she complained that she hit both knees, and the medical

records of Dr. Arthur showing effusion and prepatellar

swelling, prove by a preponderance of the evidence that the

claimant sustained injury to her right knee at the time of

her compensable fall, which required medical treatment.  Her

testimony and the medical records of Dr. Arthur causally

relate her right knee problems to the fall.

I would award the claimant medical and indemnity

benefits related to her right knee injury, including Dr.

Arthur’s treatment of her knee and the proposed arthroscopic

surgery.   

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


