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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed September 30, 2008.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim. 

2. The stipulations set forth above are
reasonable and are hereby accepted. 

3. Because Respondents failed to provide
their Proffered Exhibit 2 (a cassette
tape purportedly of a statement Claimant
made to the adjustor) to Claimant prior
to the hearing, in contravention of the
prehearing order, Respondents were
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denied permission to play it in open
court. 

4. Claimant has not proven by a
preponderance of the evidence that she
is entitled to the pain management
recommended by Dr. Marcia Hixson because
she has not proven that it was causally
related to her March 16, 2005 work-
related injury involving the lifting of
buckets of ice. That injury was only a
temporary aggravation of a pre-existing
condition and had resolved by March 29,
2005. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.
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A. WATSON BELL, Chairman

                                        
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, dissents, in part.

CONCURRING & DISSENTING OPINION

After my de novo review of the entire record, I

concur with the majority opinion affirming and adopting that

portion of the Administrative Law Judge’s opinion denying

admission of the respondents’ Proffered Exhibit 2 in to

evidence.  However, I must respectfully dissent from the

majority opinion affirming and adopting that portion of the

Administrative Law Judge’s opinion that the claimant failed

to prove by a preponderance of the evidence that the

recommended pain management treatment was causally related

to her compensable injury and that her injury was only a

temporary aggravation of a pre-existing condition which had

resolved by March 29, 2005.  I would award the claimant the

pain management recommended by Dr. Hixson.

The claimant enjoyed an apparently complete

recovery from her bilateral carpal and cubital tunnel

releases by February 2005.  The claimant reported left arm

pain to Dr. Hodges and Dr. Oliver in March 2005 after the
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ice bucket lifting incident on or about March 16, 2005.  The

claimant explained that she did not discuss her left arm

pain with Dr. Hodges after March 2005 because he was her

primary care physician and not the doctor treating her arm. 

She only saw him about her arm in March, because she could

not get in to see Dr. Oliver right away.  In March 2005, the

claimant explained to Dr. Oliver that she had hurt her arm

lifting ice buckets at work, according to her testimony and

the medical records.  She credibly testified that she

continued to experience pain from the ice bucket incident. 

Dr. Oliver noted that her pain had not improved in

August 2005, and he mentioned that she stated that her pain

was aggravated when her husband took her off-road driving in

a Jeep on July 4 of that year.  Dr. Oliver was under the

misapprehension that there was an actual accident, when in

fact it was just a very rough ride.  He noted that she

reported that “her symptoms have worsened even more since

then.” She testified that her left arm pain never resolved

after the ice bucket incident in March 2005, and that the

Jeep incident only aggravated her condition for awhile.  Dr.

Oliver did not relate her current problems only to the Jeep

incident, and the claimant’s report to the doctor indicated

that her left arm was aggravated by the Jeep incident, but
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that it had been significantly problematic prior to the Jeep

incident.  In October 2005, Dr. Oliver performed a second

surgery on her left arm, which did not resolve her symptoms. 

In 2008, Dr. Behrens saw the claimant, diagnosing mild

carpal tunnel syndrome on the left, consistent with her

continued complaints on the left.  Between Dr. Oliver’s

surgery and Dr. Behrens’ diagnosis, the claimant saw other

doctors, including Dr. Richardson and Dr. Hixson, who both

recommended pain management, and Dr. Varela who dismissed

the claimant’s concerns and put her at maximum medical

improvement.

There is no question that the medical records

support a finding that the claimant was enjoying resolution

of her left arm problems up until the ice bucket incident in

March 2005, and that since that date, she experienced pain,

numbness and tingling which limited her ability to function

at work and at home.  Thus, the pain management recommended

by not one but two physicians in order for her to be able to

regain some functionality of her left arm is directly and

causally related to the admittedly compensable injury. 

I find that the recommended treatment is

reasonable and necessary medical treatment causally related



Gilbert - F513619 6

to the compensable injury, and therefore I must respectfully

dissent from the majority opinion denying that treatment.

                              
PHILIP A. HOOD, Commissioner


