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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F510979

LISA M. EALEY, EMPLOYEE                        CLAIMANT

WAL-MART ASSOCIATES, INC.,
EMPLOYER   RESPONDENT 

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED FEBRUARY 13, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SCOTT HUNTER,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE DALE W. BROWN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 22, 2008. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant’s healing period ended on
or about April 25, 2007.

4. Respondents have paid all appropriate
temporary total and temporary partial
disability to which the claimant is
entitled.  Further, there is no claim
for additional temporary disability
benefits.

5. The claimant has proven, by a
preponderance of the credible evidence,
that she is entitled to an eight percent
(8%) whole body impairment which is
directly and causally related to the
October 6, 2005, compensable injury.

6. The claimant has proven, by a
preponderance of the credible evidence,
that she is entitled to a five percent
(5%) wage-loss disability in addition to
the eight percent (8%) impairment, for
an overall permanent partial disability
of thirteen percent (13%) to the body as
a whole.

7. On or about July 15, 2007, the claimant
sustained a recurrence of the October 6,
2005, admitted injury or a temporary
aggravation thereof which resulted from
the overuse of her right upper extremity
while performing employment services for
the employer herein.

8. Respondents are responsible for all
reasonably necessary hospital, medical,
and related expenses as the result of
the claimant’s temporary aggravation or
recurrence, specifically, the additional
medical expenses which remain unpaid and
which were introduced as “Claimant’s
Exhibit 2.”

9. Respondents have previously controverted
this claim in its entirety and
specifically controvert the benefits
awarded herein for purposes of
attorney’s fees.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 22, 2008,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the



Ealey - F510979 4

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that she was entitled a 8%

permanent anatomical impairment rating in addition to a

5% loss in wage earning capacity. Based upon my de novo

review of the record, I find that the claimant has

failed to meet her burden of proof.

The claimant sustained an admittedly

compensable injury to her shoulder on October 6, 2005.

The claim was originally controverted by the respondents

and a hearing was held on May 19, 2006, to determine
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compensability. The Administrative Law Judge found that

the claimant sustained a compensable right shoulder

injury, awarded benefits and related expenses. The

decision was appealed the Full Commission and was

affirmed and adopted in an order filed March 20, 2007.

Since the finding that the claimant sustained a

compensable injury, other issues have arisen regarding

permanent anatomical impairment and wage loss disability

benefits. Those two issues were the subject of a hearing

before an Administrative Law Judge on August 8, 2008.

The Administrative Law Judge issued an opinion on

September 2, 2008, finding that the claimant sustained

8% permanent anatomical impairment and awarding a 5%

loss in wage earning capacity.

Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. § 11-9-102(16)(A)(i)(Supp. 2005). The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment. Ark. Code Ann. § 11-

9-102(16)(A)(ii)(a). With regard to the medical findings

other than those which are specifically precluded from
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being considered objective, a medical finding may be

considered objective only if it is the result of a

diagnostic procedure which does not come under the

voluntary control of the patient. Department of Parks &

Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d 749

(1998).

The medical evidence demonstrates that the

evaluation by the physical therapist, Richard DeKok, on

November 28, 2006, provided the basis for the claimant’s

permanent anatomical rating of 8% assigned by Dr. Guinn.

His examination indicated that the claimant had

decreased motion based upon active range of motion

testing. Interestingly, the previous day, November 27,

2006, Dr. Dickson, Dr. Guinn’s partner, examined the

claimant and noted she “has very good range of motion

with it actively without pain.” In any event therapist

DeKok’s records indicate a “AROM right shoulder now 150

deg abd, 165 deg flexion, 85 deg external rotation and

70 deg internal rotation, all with pain at the end

range. PROM right shoulder shows full motion with pain

for internal and external rotation, abd and flexion.”

Therapist DeKok’s finding is that the claimant

demonstrated full passive range of motion, which is

objective testing. According to the Guides, active range

of motion testing “is determined with the [claimant’s]
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full effort and cooperation.” By definition, active

range of motion testing performed on the claimant cannot

be utilized to assign a permanent anatomical impairment

rating under Arkansas law because objective findings are

those findings which do not come under the voluntary

control of patient. Ark. Code Ann. §11-9-102(16)(A)(i).

In his original letter dated April 25, 2007,

Dr. Guinn wrote that a “PPD was performed” on the

claimant “based off of her last evaluation from Richard

DeKok.” The evaluation performed by therapist DeKok

referred to in Dr. Guinn’s letter was the evaluation

performed on November 28, 2006. While therapist DeKok

did note “full motion with pain” during the passive

range of motion test, pain cannot be considered in

determining an impairment rating pursuant to Arkansas

law. Ark. Code Ann. §11-9-102(16)(A)(ii)(a).

The claimant has the burden of proving she has

a valid impairment rating. The claimant has failed to

meet this burden. The claimant’s objective passive range

of motion test reveals full motion without any

functional limitation. Accordingly, she has a zero

percent (0%) impairment. The permanent anatomical

impairment rating relied upon by the majority is based

solely on active range of motion testing, which,
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pursuant to Arkansas law and the Guides, is purely

subjective and therefore renders the rating invalid. 

The evidence demonstrates that when Dr. Guinn

utilized the Guides,  he was undisputedly applying data

derived from the only test that indicated anything less

than full range of motion ---active range of motion

testing. Dr. Guinn admittedly assigned the impairment

based on therapist DeKok’s evaluation. Dr. Guinn’s later

citation to a passive range of motion Table or Figure

cannot serve as the basis upon which to transform data

obtained from a purely subjective and invalid test into

a valid permanent anatomical impairment rating. As

previously noted, the claimant’s passive range of motion

results in a zero percent (0%) impairment.

Dr. Guinn supplemented his original basis by

letter to the claimant’s attorney dated July 8, 2008. He

cites things that are irrelevant for purposes of testing

functional limitations in an upper extremity pursuant to

the Guides, and does not indicate the foundation for his

rating has changed. Moreover, the MRI study relied upon

by Dr. Guinn was done prior to the claimant’s rotator

cuff repair. Further, the June 27, 2006, Therapy

Interval Evaluation cannot be unitized to determine

permanent anatomical impairment as the claimant

underwent additional therapy to increase her range of
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motion for five more months until November 2006. The

Therapy Discharge Evaluation is the only testing results

relevant to calculating an impairment rating pursuant to

the Guides.

Interestingly, Dr. Guinn fails to inform the

claimant’s attorney that his client had “full range of

motion” six months before his supplementation according

to his own examination. Dr. Guinn is either unaware or

simply fails to point out that his partner, Dr. Dickson,

examined the claimant on November 27,, 2006, and opined

“she has very good range of motion with it actively

without pain.” The only pain is when she is lifting

things. She had her functional capacity evaluation that

did mention some possible restrictions but I think she

can go back to work without restrictions after two more

weeks of therapy for her strengthening.” It is of note

that post operatively the claimant’s own doctors found

her to have full active and passive range of motion in

her right shoulder. Dr. Guinn’s supplemental letter to

the claimant’s attorney cannot reasonably lend itself to

being credible support for an otherwise invalid rating

when he fails to address the fact the claimant has had

post operative evaluations that are wholly inconsistent

with any objective functional limitations.
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The claimant’s impairment rating is

unquestionably invalid under Arkansas law as the

underlying test data was achieved utilizing a purely

subjective active range of motion test. There is

evidence that the claimant had full range of motion when

objectively tested. This evidence undermines and

invalidates the claimant’s rating in and of itself.

The claimant argued that the objective

findings related to compensability were law of the case

and therefore the claimant did not have to prove

objective findings with regard to permanent anatomical

impairment. Ark. Code Ann. §11-9-704(c)(1)(B) provides

that the determination of the extent or existence of

permanent physical impairment shall be supported by

objective and measurable physical or mental findings.

Merely because the Commission finds an injury

compensable does not necessarily mean that the injured

employee is entitled to permanent anatomical impairment.

Compensability and permanent impairment are separate and

different claims. It is conceivable, and in many cases,

the claimant will sustain a compensable injury supported

by objective findings; however, once the healing period

has ended the claimant has no permanent anatomical

impairment as a result of that injury.
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The claimant continues to rely upon previous

hearings on the issue of compensability with respect to

objective findings. She states the Administrative Law

Judge found “medical evidence supported by objective

findings was present and as such is the law of the

case.” This finding is not relevent to the issue of

permanency. Since the issue of permanency has never been

at issue before this appeal. Any finding of objective

medical evidence with regard to the separate issue of

compensability cannot be considered the law of the case.

With regard to wage loss, Ark. Code Ann. §11-

9-522(b)-(c)(2) states:

so long as an employee, subsequent
to his or her injury, has returned
to work, has obtained other
employment, or has a bona fide and
reasonably obtainable offer to be
employed at wages equal to or
greater than his or her average
weekly wage at the time of the
accident, he or she shall not be
entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical
impairment established by a
preponderance of the medical
testimony and evidence.

The evidence demonstrates that the claimant earned a

higher hourly wage, $8.79 an hour, when she voluntarily

left her employment in March of 2008 due to a non-work

related family matter. She earned $8.69 on the date of
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her compensable injury in October of 2005. Moreover, the

claimant does not have any work restriction based upon

her own testimony and the medical evidence even though

she has returned to Dr. Guinn on numerous occasions for

alleged pain. Further, the claimant voluntarily left her

employment with the respondents earning more than she

did on the date of her compensable shoulder injury and

she is not under any work restriction whatsoever.

Accordingly, I find, even if the claimant had a valid

impairment rating, a finding I do not make, that the

claimant has failed to prove she is entitled to any wage

loss.

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 

       


