
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F706853

LISA EAGLE, EMPLOYEE CLAIMANT

FAYETTEVILLE VETERANS’ HOME, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, CARRIER RESPONDENT

OPINION FILED FEBRUARY 3, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE EVELYN BROOKS, Attorney at
Law, Fayetteville, Arkansas. 

Respondent represented by HONORABLE RICHARD S. SMITH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed January 17, 2008.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this
claim. 

2. On all relevant dates, the
relationship of employee-self insured
employer-third party administrator
existed between the parties. 
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3. On all relevant dates, the claimant
earned wages sufficient to entitle her
to wages weekly compensation benefits of
$243.00 for total disability and $182.00
for permanent partial disability, should
such benefits have been appropriate. 

4. The claimant has failed to prove by
the greater weight of the credible
evidence that she sustained compensable
injuries to her back and right leg as a
result of her employment related
incident or accident in May of 2007.
Specifically, she has failed to prove
the occurrence of a physical injury to
her right leg that is established by
medical evidence, which is supported by
objective findings. She has further
failed to prove by the greater weight of
the credible evidence the occurrence of
a physical injury to her back that arose
out of and occurred in the course of her
employment with the respondent, that was
caused by a specific incident, and that
is identifiable by time and place of
occurrence. 

5. The respondents have denied the
occurrence of any compensable injury to
the claimant’s right leg or back and
have controverted this claim in its
entirety. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the
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Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully dissent from the majority’s

opinion. The majority, by affirming and adopting the

Administrative Law Judge, finds that the claimant could not

show objective medical findings of a right leg injury and

that the claimant could not prove by a preponderance of the

evidence that her back injury arose out of and in the course

of employment. Based upon a de novo review of the record, I

agree that the claimant did not prove a compensable right

leg injury. However, I find that the claimant has met all

the elements for a compensable specific incident back injury

arising out of and in the course of employment and,

therefore, I must respectfully dissent.

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;
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(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997). The phrase "arising out of the employment"

refers to the origin or cause of the accident, so the

employee is required to show that a causal connection exists

between the injury and her employment. Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985). Arkansas

Courts have long recognized that a causal relationship may

be established between an employment-related incident and a

subsequent physical injury based on evidence that the injury

manifested itself within a reasonable period of time

following the incident so that the injury is logically

attributable to the incident, where there is no other

reasonable explanation for the injury. Hall v. Pittman
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Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

Here, the claimant testified that on or about

May 1, 2007, she was delivering meals to patients at the

respondent’s facility, when the food cart fell on top of

her. The claimant testified that she required the help of a

housekeeper, Joyce Barron, to lift the food cart. The

claimant testified that she told Kathy Wills, a coworker and

LPN, that she was involved in an accident but that these

people never gave her paperwork to fill-out. Furthermore,

the claimant stated that another coworker, Joyce Barron,

helped her cleanup the toppled food cart after the accident.

The claimant testified that 2-3 days after the

accident she went to Dr. William Kendrick. The first visit

to Dr. Kendrick was on May 8, 2008. Though there is no

record of what the claimant told Dr. Kendrick regarding

causation, there is a note “this sounds like workman’s

comp.” Dr. Kendrick ordered an MRI of the claimant’s lumbar

spine on May 25, 2007 and made objective medical findings of

a “left-sided disc bulge” at the L4-5 level on June 1, 2007.

Dr. Kendrick referred the claimant to Drs. Luke Knox and

Rodney Routsong. In the June 14, 2007 medical note,
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Dr. Routsong notes that the claimant stated that “a food

cart fell on top of her.”

The claimant’s credible testimony shows that she

was involved in a specific incident at work: the food cart

falling on top of her on or about May 1, 2007. I find that

the claimant’s credible testimony shows that her back injury

manifested almost immediately after the employment incident

on or about May 1, 2007. The court has stated that if

“months” have passed between an accident and the

manifestation of an injury, reasonable men might disagree

about the existence of a causal connection, See Kivett v.

Redmond Co., 234 Ark. 855, 355 S.W. 2d 172 (1962); Wentz v.

Servicemaster, 75 Ark. App. 296, 57 S.W. 3d 753 (2001).

Here, the claimant testified that the work-related incident

occurred on or about May 1, 2007. On May 8, 2007, the

claimant made her initial visit to her family physician

complaining of back pain. I find that the claimant’s

complaint of back pain is so closely related in time to her

initial complaint that reasonable men could not disagree as

to the existence of a causal connection. Though the cause

was not specifically mentioned in the medical record, during
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the claimant’s initial visit to Dr. Kendrick, he opined that

the injury was work-related. I find the claimant’s doctor

visits and the diagnosis of a lumbar disk herniation are so

closely related in time to the incident at work that it is

simply unreasonable to find that the claimant was injured in

any manner other than the manner which she testified and

reported to both her family physician and all subsequent

physicians.

Additionally, I am not convinced by the argument

that the claim should be found non-compensable simply

because the claimant’s initial medical records did not

contain an explicit causal connection to an injury at work.

Just as the Act does not require an immediate diagnosis, it

does not require that the claimant insist that the doctor’s

history contain the gory details of the occurrence. Siders

v. Southern Mattress Company, 240 Ark. 267, 398 S.W.2d 901

(1966). The initial physician’s failure to include the cause

for the injury is simply not an acceptable reason to find

the claimant’s testimony of the accident as not credible.

Furthermore, there has been no reason articulated

that would give us cause to doubt the claimant’s credible
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testimony. Indeed, the claimant’s own testimony is bolstered

by the failure of the respondent to call any contradictory

witnesses. An unexplained failure of a party to call as a

witness one particularly available to him who is, or should

be, possessed of knowledge material to an issue in the case,

raises a presumption, or inference, that the testimony would

be unfavorable. Ark. Hwy. Commission v. Phillips, 252 Ark.

206, 478 S.W.2d 27 (1972). Here, the respondent failed to

call Kathy Wills or Joyce Barron, employees and potential

witnesses that could have discredited the claimant’s

testimony claiming that Ms. Wills assisted her in lifting

the food cart off of her or that Ms. Barron assisted the

claimant in the cleanup of the overturned cart. The

respondent failed to call its own employees, leading to the

presumption that their testimony would have been unfavorable

to the respondent.

In conclusion, I find that the claimant has shown,

by a preponderance of the evidence, all of the elements of a

compensable specific incident back injury. Specifically, the

claimant’s back injury arose out of and in the course and

scope of her employment with the respondent. Therefore, the
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Administrative Law Judge’s opinion should be reversed.

___________________________________
PHILIP A. HOOD, Commissioner


