BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO.  F210278

DANNY DUNLAP,
EMPLOYEE CLAI MANT

EDWARDS BROTHERS, | NC.
EMPLOYER RESPONDENT

TRAVELERS | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED FEBRUARY 27, 2009

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FREDERI CK SPENCER,
Attorney at Law, Mountain Hone, Arkansas.

Respondent represented by the HONORABLE PHI LLI P CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative |aw judge’s
opinion filed February 11, 2008. The admnistrative |aw
j udge found that the claimnt proved his pul nonary probl ens
were a conpensabl e consequence of the clainmant’ s conpensabl e
injury. The admnistrative |aw judge found that the
cl ai mant proved he was entitled to tenporary total

disability fromJune 19, 2002 until a date yet to be
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determ ned. After reviewing the entire record de novo, the
Ful | Commi ssion affirnms the admnistrative | aw judge’s
opinion as nodified. The Full Commi ssion finds that the
cl ai mant proved his pul nonary problens were a conpensabl e
consequence of the clainmant’s conpensable injury. W find
that the claimnt proved he was entitled to tenporary tota
disability benefits fromJune 19, 2002 through June 26,
2003.
. H STORY
The testinmony of Danny Dunl ap, age 38, indicated that

he becane enployed as a dunp truck driver for Edwards,
Brothers, Inc. in about March 2002. The parties stipul ated
that M. Dunlap “suffered a conpensable injury to his | ow
back on June 14, 2002, for which nedical benefits have been
paid.” The claimant testified at hearing:

Q How did you injure yourself?

A Well, the guy was on the surveyor belt -

Q You nean conveyor?

A. - the veyor (phonetic) house. That's what

they call it is the veyor house. And when they,

they shut if off because they have a button up

there to shut it off....

And the guy they had working for him he drinks.

| guess he didn’t, | guess he fell asleep or

sonething, and | had to junp down on the fender
where you get down at.
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Q Get down fromthe truck?

A. Yeah. And they got a, like a crossroad tie.
When | stepped on that it twisted, and that’s when
| went in the trailer with nmy | ower back and ny
side, and ny side hit the corner clockw se, hit ne
si deways hitting it.

The first nedical treatnment of record took place at
Wiite River Medical Center on or about June 19, 2002. The
cl ai mant conpl ai ned of chest pain and shortness of breath.
The emergency physician record indicated that the clai nant
could not recall the onset of his synptons. The cl ai mant
did not conplain of any pain or synptons involving his | ow
back. The clinical inpression was “Chest Pain - acute.”
The claimant testified that he did not work after June 19,
2002. An x-ray of the clainmant’s chest was taken on June
20, 2002:

PA and | ateral views of the chest denonstrate the
inspiratory effort to be mldly limted. The
heart is within normal limts in size. No acute
infiltrates are seen.

There is no pneunothorax or pleural effusion. No
hil ar enl argenent is noted.

| MPRESSI ON:
No acut e cardi opul nonary process identified.

Anot her Energency Physician Record, apparently dated
June 20, 2002, indicated that the claimant conpl ai ned of

pain in his |lower back, “thought he hurt his back at work
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junped on back on truck that gave out.” The clinical
i mpression was “Acute Myofascial Strain dorsal.”

The cl ai mant next sought medical treatment on June 28,
2002. According to the record, the clainmant conpl ai ned of
“md back pain since | ast week was seen here in ER States
pain is worse and has not been able to work.” It was noted
that the claimant “junped out of truck | anded on a board.”
It was noted that the clainant was a “Snoker 1 pk daily.”

Dr. John S. Lanbert consulted with the claimant on July
17, 2002:

This patient is a 31-year-old white mal e who was
recently admtted for treatnent of pneunonia and
an associ ated enpyena. He underwent closed tube
t horacost ony drai nage during his previous
hospitalization. Cultures fromthe pleural

ef fusi on were negative for growth. He responded
to antibiotic therapy and was di scharged. He
presented to the clinic today with increasing
chest pain, shortness of breath, and radiographic
evidence of a recurrent large left pleural

ef fusion consistent with recurrent pain and
suspected | ung abscess. He is admtted now for |V
anti biotics and antici pated thoracotony.

PAST HI STORY:

MEDI CAL: Negative for M, congestive heart
failure, hypertension, diabetes, pulnonary, renal
or hepatic disease...

He works for a |ocal rock quarry....He has been a
t wo- pack- a- day snoker since age 13....

LUNGS: Clear on the right. On the left there are
decreased breath sound anteriorly, laterally, and
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posteriorly with dullness to percussion throughout
the left hem thorax.
There is a healing tube thoracostony site with
purul ent drainage present....
Dr. Lanmbert assessed “Recurrent enpyenma with suspected
| ung abscess, left hemthorax....Wuld recoomend a CT scan

of the chest and pul nonary function testing with antici pated

t horacotony in the next few days.”

Dr. Geg W Neaville exam ned the claimnt on July 17,

2002:

This is a young gentleman who was recently
hospitalized for conplicated pneunpni a that
required chest tube placenent for |ikely enpyena.
He progressed well and was di scharged hone in
stable condition. He presented for routine foll ow
up with Dr. Lanbert with pus draining fromhis
previ ous chest tube and is adm tted now for
surgical intervention and |ikely decortication.

He is feeling badly with fever and chest pain.

PAST HI STORY:

MEDI CAL: Unremar kabl e except for the

af orenenti oned conplicated pneunonia. ..

HABI TS: Snoked two packs per day of cigarettes....
LUNGS: Reveal sone di m ni shed breath sounds on the
left with al nost absent breath sounds in the |eft
base. There is dullness to percussion....

Dr. Neaville assessed “Enpyenma. Questionabl e abscess.”

A CT scan of the claimant’s chest was taken on July 17,

2002:

The right lung is expanded and cl ear of
infiltrative change. No pleural effusion on
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the right side is noted. The left main bronchus
is patent and is seen extending into a
consolidated |l eft upper |Iobe. There is sone

m ni mal reexpanded lung in the | eft upper chest.

| amnot sure if this is a portion of the left
upper | obe or part of the superior segnent of the
| eft | ower | obe extending superiorly. This is the
only aerated lung that is seen on the |left side.
A large armount of fluid in the left pleural space
is noted. There is air noted within this fluid
collection. At about the md chest |evel, a snal
air fluid level on the left side is noted
anteriorly. |In addition, there is suggestion

of slight enhancenent of the pleura posteriorly
rai sing the possibility of devel opi ng enpyensa.
The visualized portion of the |liver appears
normal . The adrenal gl ands are not enl arged.

| MPRESSI ON:

A large anmount of fluid is present in the |left

pl eural space. Areas of snmall air collections

wWithin this fluid are noted nedially and a snal

air fluid level anteriorly is present. The slight

enhancenment of the pleura raises the possibility

of devel opi ng enpyema. There is consolidation of

nost of the left lung. The right lung is well

expanded and cl ear.

Dr. Lanbert perfornmed an operation and noted on July

19, 2002: “After the pleural space had been conpletely
drained, the lung was identified. It was conpletely
coll apsed with the left |ower |obe being very thickened and
rubbery. At this point, anesthesia was asked to reinflate
the left lung and only the apical posterior segnent was able
to be reinflated. The remai nder of the lung was stiff and

very diseased. It was not felt that the |ung was
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sal vageabl e and it was elected to proceed with a total
pneunonectony....lt was then anputated and the left |ung was
subnmitted for histologic exam nation.”

Dr. Lanmbert perforned an “Evacuation of infected
hemat oma and construction of El oesser flap” on August 2,

2002. The pre-operative diagnosis was “Recurrent enpyens,

| eft hem thorax.” The surgical findings were “Subfascial
seroma, |left chest wall. Organized infected henmatoma, |eft
hem t horax.” The post-operative diagnosis was “Infected

hemat oma, | eft hem thorax.”
Dr. Neaville gave the follow ng inpression on Cctober
29, 2002: "1. Severe pneunoni a/ bronchi ectasis, status post
pneunonectony, now with bronchitis. 2. COPD. 3.
Depression R' T above.”
A CT scan of the claimant’s chest was taken on Cctober
31, 2002, with the follow ng inpression:
1. Postoperative changes present in the |left
chest consistent with pneunonectony.
2. Interval devel opnent of |arge pericardia
ef f usi on.
3. MId haziness at the right |ung base nay
represent mnimal pul nonary edema or mld
pneunonitis. Wuld reconmmend following with
serial chest x-rays.

Dr. Lanbert reported on Novenber 5, 2002:
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This is a 31-year-old norbidl y-obese white nal e
who underwent drai nage of an enpyens,
decortication and | eft pneunonectony with rotation
nmuscle flap on July 19, 2002. He required
evacuation of an infected hermatonma and
construction of an El oesser flap on August 2,

2002. He has been foll owed as an outpatient and
had two dilations of Eloesser flap since that

time; his |ast operative procedure on

Cct ober 13, 2002. He presented to inpatient
status on Cctober 31, 2002 with shortness of
breath. By CT scan as well as echocardi ography he
was found to have a noderate-size pericardia

ef fusion wi thout tanponade. He is also in need of
closure of his Eloesser flap, his |ast pleural
space culture being positive for a very snmal
grow h of Staphyl ococcus aureus. Both procedures
have been reconmended. . ..

Dr. Lanbert perforned an operation on Novenber 5, 2002:
“1. Subxi phoid construction of pericardial w ndow with
bi opsy. 2. Cosure of Eloesser flap.” The post-operative
di agnosis was “1. Moderate-size pericardial effusion,
etiology unclear. 2. Status post construction of Eloesser
flap, left hemthorax.”
Dr. Lanmbert wote a Discharge Summary on or about
Decenber 23, 2002 and stated in part:
This is a 32-year-old male who is postop |eft
pneunonectony for bronchiectasis and enpyema. He
presented with a several day history of
progressive shortness of breath. He was admtted
on Cctober 31, 2002 with acute shortness of breath
i n association with a |arge pericardial effusion

undergoing a pericardial wi ndow as well as closure
of an El oesser flap....He continues to snoke
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despite nunerous counseling sessions in regards to
recurring bronchitis and his increase risk of
respiratory failure and/ or pneunoni a because of a
solitary pulnonary unit. He was admtted with a
di agnosi s of respiratory distress.

The claimant was admtted to the nedical center on June
19, 2003, at which tinme Dr. Neaville noted, “The patient is
a gentleman with a nmultitude of nedical problenms who
presented to the energency roomw th the onset of chest pain
and fever. He had had sone chest congestion but denies any
significant cough. He has no other conplaints at present.”
Dr. Neaville's assessnent was “Pneunonia.”

The record indicates that Dr. Neaville discharged the
clai mant on June 26, 2003. The principal diagnosis was
“Bronchi ectasias (sic) with purulent bronchitis.” The
secondary di agnoses were “1. Chest pain. 2. Fever. 3.
Chroni c obstructive pul nonary di sease. 4. Depression. 5.
Back pain.” The claimnt was discharged home with the
di sposition of diet and activity as tol erated, nedications,
and followup with Dr. Neaville.”

The record indicates that the clai mant began treating
at Rural Medical Cinic wwth Dr. Denise O denberg, a genera
practitioner, on August 10, 2004. Dr. O denberg prescribed

hone oxygen and di agnosed “Abnornal Pul nonary Function
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Hypoxem a COPD s/ p Pneunpnectony Left.” Dr. O denberg
arranged an MRl of the claimant’s | unbar spine, taken August

12, 2004:

The | unbar area is evaluated with coronal and
sagittal Tl and sagittal T2 sequence with axial T1
and T2 images fromL2-L3 to L5-S1. On the

sagi ttal sequence, no abnornal posterior disk
protrusion is seen. Conus nedullaris appears

nor mal .

The axi al sequences show no focal disk protrusion
or extrusion.

The inpression was “No di sk herniation noted.”

Dr. O denberg began exam ning the clai mant at
approximately two to three-nonth intervals on January 6,
2005. Dr. O denberg treated the claimant for synptons
i ncl udi ng chronic | ower back pain.

A CT of the claimant’s chest was taken on April 3,
2006:

There has been a prior |eft pneunonectony. There
has either been a thoracoplasty procedure or prior
trauma wth several old rib fractures seen in the
left md chest.

The trachea and heart and nedi astinal structures
are shifted to the left. There is conpensatory
hyperinflation in the right lung. The right |ung
is clear of infiltrates or masses. No

pneunot horax or pleural effusion is seen on the
right. There is no pericardial effusion.

Surgical clips are seen around the | eft bronchi al
stunp. No hilar mass is seen on the right or

| eft. Benign appearing nediastinal |ynph nodes
are present....



Dunl ap -

F210278 11

| MPRESSI ON:

1. Prior left pneunpectony.

2. Od posttraunatic deformity in the left rib
cage is also seen

3. The right lung is clear of infiltrates or
nasses.

4. No recurrent mass seen around the |eft
bronchus stunp region.

The claimant continued to treat with Dr. d denberg.

The parties deposed Dr. Neaville, an internal medicine

specialist, on July 10, 2006. The respondents’ attorney

guestioned Dr. Neaville:

Q And torestate it for you, if you accept as
given the fact that this gentleman presented to
the Wiite R ver Medical Center Energency Room on
June 20, 2002, with a conplaint of |ow back pain,
woul d you see any connection between t hat
probl em and the problens he developed in his left
 ung?

A. If thereis an injury to the back or to the
ribcage or to the chest wall that results

in decreased ventilation of the lungs, it’'s well
established that that type of injury can result in
pneunoni a. . ..

Q And in looking at the report of his visit to

t he emergency room on June 20, 2002, there is a
diagram front and back of a human torso. And it
has marked on it the location of the pain. And in
this instance, and | know you’'re not | ooking at

it, but I can tell you that the diagramthat |’ m

| ooki ng at right now shows pain localized in

the | ow back area right above the buttocks with
X's put on the torso here. Wuld you then,

consi stent with what you just said, expect there
to be sone concurrent lung injury, a bruising, rib
problem sonething like that if he was to devel op
t he pneunonia as you ve described it?
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A. If there is an indication that, using a conmon
term that there was pain in what you m ght cal
the small of the back there above the buttock
area, | don't feel like that trauma to that area
or pain in that area would necessarily fit the
description that | had given prior. GCenerally
persons with terrific | ow back pain are not a
great risk for the devel opnment of pneunonia as |
have just described....

Q Is the last tinme you ve seen himat all on
June 19t 20037

A. M records suggest that | saw himthrough the
end of that hospitalization, but I don't have
record of any significant contact since then...

The claimant’s attorney questioned Dr. Neaville:

Q So, Doctor, assune if you will that there was
no prior problens or difficulties that this man
was experiencing before he had this; he junped off
of the truck, the board hit him he tw sted and
began having severe pain. Assune that that is
true, and assune further, Doctor, that his
condition was of such pain that it did restrict
himsignificantly from being able to nove about.
s it not reasonable, and based upon a reasonable
degree of nedical certainty, can you not say nore
probabl e than not that the major cause, nore than
50 percent, of the begi nnings of this pneunonia
woul d’ ve been the injury he sustained?

A. | can say that if an injury occurred that
requi red bedrest or resulted in significant
pain, that is a prelude to the establishnent of
pneunoni a.

Q And so your answer would be yes, is that
correct?

A I'’msorry, yes....|l think it is a reasonable
t hought that the injury that he sustained set off
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a course of events that resulted in his
hospitalization for pneunoni a.

Q And his need for treatnent?
A, Yes.

Q And woul d you believe based upon a reasonabl e
degree of nedical certainty that the major cause
of his need for treatnent woul d’ ve been the injury
he woul d’ ve sustai ned as has been described to you
t hrough his nother and al so by hypotheti cal
guestions that |’'ve asked today, as well as the
medi cal records; is that correct?

A. Yes. ..

Q And do you believe this man, given the
prognosis of poor, is not going to be able to work
now?

A. | would say at the time | saw himthree years
ago he was one hundred percent disabled. And

t hough I have not seen his recovery over the past
three years, ny expectation at that tinme was that
he woul d be at | east sone degree disabl ed

I'ifel ong.

Dr. A denberg signed the foll owi ng statenment on January

15, 2007:

| T IS My BELI EF BASED UPON A REASONABLE DEGREE OF
MEDI CAL CERTAI NTY THAT THE | NJURY suffered by
Danny Dunl ap when he junped out of dunmp truck to
turn off the conveyor belt that was dunpi ng stuff
into truck and hit a board twi sting his back and
then the injury to his lung which was injured
after he went back to work on the foll ow ng Monday
and kept getting worse until he went to the ER
where he was admitted to punp out his lung is the
triggering event that caused his need for
treatnment to his back and |l ung problens and the
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maj or cause [nore than 50% of his back problens
and lung problenms is that injury.”

A pre-hearing order was filed on August 13, 2007. The
cl ai mant contended that he sustained a conpensable injury to
his back and that “his problens with his lungs are rel ated
to his injury at work on June 14, 2002. The cl ai mant
contends that he is not recovered fromthese injuries and
continues to have ongoi ng nedi cal problens. The clai mant
contends that he is entitled to all related workers’
conpensati on benefits.”

The respondents contended that the claimnt’s pul nonary
probl enms were “not related to his back strain. Respondents
contend further that the claimant is not entitled to
additional tenporary total disability benefits.”

The parties agreed to litigate the follow ng issues:

“l. Constitutional issues. 2. The issue of permanency is
reserved. 3. Wiether the clainmant suffered | ung problens
as a conpensabl e consequence of his | ow back injury, as well
as frombreathing dust at work. 4. Cdaimant’s entitlenment
to additional reasonable and necessary nedical care (back
and lungs). 5. Cdaimant’s entitlenment to additional
tenporary total disability fromJune 19, 2002 until a date

yet to be deternmined. 6. Controverted attorney’s fee.”
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The parties deposed Dr. O denberg on Cctober 9, 2007.
Dr. A denberg opined that the claimnt was hit by a board
during his conpensable injury, and that the accident caused
a contusion to the claimant’s chest wall. Dr. O denberg
testified, “You' d have to assune that this injury caused the
pneunonia. | nean, | have no reason to doubt in ny mnd
that we could find a pul nonol ogi st or one of those guys that
taught me in nmedical school that this would be a direct,
pretty nuch a direct result of the injury.” Dr. O denberg
opi ned at deposition that the claimnt was entitled to a
per manent inpairnment rating for his back condition.

A hearing was held on Novenber 21, 2007. The cl ai mant
testified that he suffered fromcontinual pain in his |eft
lung area and in his back. The claimant testified that his
physi cal condition was worseni ng.

The administrative |law judge filed an opinion on
February 11, 2008. The admi nistrative |aw judge found,
anong other things, that the claimant suffered a conpensabl e
injury to his | ow back on June 14, 2002. That
adm nistrative |law judge found that the claimant proved “his
pul monary probl ens are a conpensabl e consequence of his

wor k-i nci dent of June 14, 2002.” The admi nistrative | aw
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j udge found that the claimant proved he was entitled to
tenporary total disability benefits fromJune 19, 2002 unti
a date yet to be determ ned. The respondents appeal to the

Ful I Conmi ssi on.
1. ADJUDI CATI ON

A. Conpensability

If an injury is conpensable, then every natural
consequence of that injury is also conpensable. Air
Compressor Equip. v. Sword, 69 Ark. App. 162, 11 SSW3d 1
(2000), citing Hubley v. Best Western Governor’s Inn, 52
Ark. App. 226, 916 S.W2d 143 (1996). The basic test is
whet her there is a causal connection between the two
epi sodes. Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644
S.W2d 321 (1983).

In the present natter, the parties stipulated that the
cl ai mant sustai ned a conpensable injury to his | ow back on
June 14, 2002. The claimant testified that he junped froma
truck, landed on a railroad tie, twisted, and hit his back
and side into a cast-iron trailer. The claimnt began
receiving nmedical treatnment for chest pain and shortness of
breath on or about June 19, 2002. The record does not show
a history of these synptons prior to the claimnt’s

conpensabl e back injury. A physician’s inpression on June
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20, 2002 was acute nyofascial strain. An energency room
note on June 28, 2002 indicated that the claimnt had
“junped out of truck | anded on board.” Dr. Lanbert began
treating the claimant for pneunonia and an acute |eft |ung
condition on July 17, 2002. The record does not show a

hi story of pneunonia or an acute lung condition prior to the
June 14, 2002 conpensable injury. A CT of the claimant’s
chest on July 17, 2002 showed a | arge armount of fluid in the
pl eural space. Dr. Lanbert perforned surgery renoving the
claimant’s left lung on July 19, 2002.

The cl ai mant proved that the diagnosis of pneunonia and
treatment for his left lung condition were a natural and
conpensabl e consequence of the stipulated June 14, 2002 back
injury. W have pointed out that there is no proof the
clai mant suffered fromthese conditions prior to the
conpensable injury. Dr. Neaville, a treating physician and
i nternal nedicine specialist, testified with regard to the
claimant’ s injury, “it’'s well established that that type of
injury can result in pneunonia....|l think it is a reasonable
t hought that the injury that he sustained set off a course
of events that resulted in his hospitalization for

pneunoni a.” Dr. O denberg signed a statenent on January 15,
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2007 stating her belief “based upon a reasonabl e degree of
nmedi cal certainty” that the conpensable injury was the cause
of the claimant’s lung problens. Dr. O denberg opined at

deposition that the claimant’s pul nobnary condition was “a
direct result of the injury” to the claimant’s back

The Conmi ssion has the authority to accept or reject a
nmedi cal opinion and the authority to deternmne its probative
val ue. Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84
S.W3d 878 (2002). We find in the present matter that the
opinions of Dr. Neaville and Dr. O denberg are entitled to
significant probative weight. There are no nedical opinions
of record which contradict the opinions of these treating
physicians. The Full Conm ssion affirns the adm nistrative
| aw judge’s finding, “7. The claimant proved by a
preponderance of the evidence that his pul nonary probl ens
are a conpensabl e consequence of his work-incident of June
14, 2002.” W find that the treatnment and associ ated
referrals of Dr. Lanbert and Dr. Neaville were reasonably
necessary in accordance with Ark. Code Ann. 811-9-
508(a) (Repl . 2002).

B. Tenporary Disability
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Tenporary total disability is that period within the
heal i ng period in which the enpl oyee suffers a total
incapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The healing
period ends when the enployee is as far restored as the
per manent nature of the injury will permt, and if the
under | ying condition causing the disability has becone
stable and if nothing in the way of treatnment will inprove
that condition, the healing period has ended. High Capacity
Prods. v. Moore, 61 Ark. App. 1, 962 S.W2d 831 (1998). The
determ nation of the end of the healing period is a question
of fact for the Conm ssion. Id

In the present natter, the parties stipulated that the
cl ai mant sustai ned a conpensable injury to his back on June
14, 2002. The cl ai mant was di agnosed wi th acute nyofasci al
strain. The clai mant subsequently began receiving treatnent
for pneunonia and an acute lung condition. W have
determ ned that the claimant’s pul nonary problens were a
nat ural and conpensabl e consequence of the conpensabl e
injury. The claimant did not work after June 19, 2002. The
cl ai mant underwent treatnent and surgery from nedica

specialists including Dr. Lanbert and Dr. Neaville. The
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| ast hospitalization of record fromDr. Neaville was on June
19, 2003. Dr. Neaville discharged the claimant fromthe
hospital on June 26, 2003. The principal diagnosis was
“Bronchi ectasias with purulent bronchitis.” Dr. Neaville
testified on July 10, 2006 that he had not treated the
clai mant since June 2003. Dr. Neaville testified, “I would
say at the time | saw himthree years ago he was one hundred
percent disabled. And though |I have not seen his recovery
over the past three years, ny expectation at that tinme was
that he would be at |east sone degree disabled lifelong.”
The Full Conm ssion finds that the claimant reached the
end of his healing period for the conpensabl e back injury
and conpensabl e pul nonary condition no |ater than June 26
2003. Tenporary total disability benefits cannot be awarded
after a claimant’s healing period has ended. EIk Roofing
Co. v. Pinson, 22 Ark. App. 191, 737 S.W2d 661 (1987). The
instant claimant’s condition becane stable no later than
June 26, 2003 and nothing further in the way of treatnent
woul d i nprove that condition. The clainmant’s subsequent
treatment fromDr. O denberg did not extend the claimnt’s
heal i ng period for the conpensabl e back injury or

conpensabl e pul nonary condition. By the tinme of his
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hospi tal discharge on June 26, 2003, the claimnt was as far
restored as the permanent character of his injury would
permt.

Based on our de novo review of the entire record, the
Ful I Comm ssion affirnms the adm nistrative | aw judge’s
opinion as nodified. The Full Comm ssion finds that the
cl ai mant proved his pneunonia and |eft lung condition were a
nat ural and conpensabl e consequence of the claimnt’s
conpensabl e back injury. Treatnment and associated referrals
by Dr. Lanbert and Dr. Neaville were reasonably necessary
pursuant to Ark. Code Ann. 811-9-508(a)(Repl. 2002). W
find that the claimant proved he was entitled to tenporary
total disability benefits fromJune 19, 2002 through June
26, 2003. The claimnt did not prove that his healing
period continued beyond June 26, 2003. The Full Conm ssion
affirnms the admnistrative |aw judge’s denial of the notion
to recuse, and we affirmthe admnistrative |aw judge's
finding that the claimant’s constitutional challenge to the
relevant lawis without nmerit. The claimant’s attorney is
entitled to fees for |egal services pursuant to Ark. Code
Ann. 811-9-715(Repl. 2002). For prevailing in part on

appeal, the claimant’s attorney is entitled to an additional
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fee of five hundred dollars ($500), pursuant to Ark. Code
Ann. 811-9-715(b)(2) (Repl. 2002).
| T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P A HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.

Dl SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opi ni on. Based upon ny de novo review of the record,
find that the claimant has failed to neet his burden of
proof. In nmy opinion the claimnt has failed to prove
by a preponderance of the evidence that his pul nonary
probl ens were a conpensabl e consequence of his back
injury.

The claimant testified he has been unable to
wor k since he had his lung renmoved. Dr. O denberg is his
primary treating physician now According to the
claimant, he has problens getting around and has al so
had probl ens breathing since this time. The cl ai mant

testified he has had problens continually since his



Dunl ap - F210278 23

first surgery, as he has pain in his lungs and back due
to his conpensabl e back injury of June 2002. The
clai mant has recently had an MRl work-up to determn ne
what, if any, problens were associated with his back.

The cl ai mant deni ed being provi ded a mask
whil e working. The claimant adnmitted he was pl aced back
in the hospital in 2006 or 2005 due to a staph
i nfection. According to the claimant, he went to the
hospital in the first place because he was unable to
breathe. The clainmant admtted to being a snoker and he
has snoked since he was 13 years old. According to the
clai mant, he now snokes one cigarette a day but he does
not snoke the two packs a day like he did prior to his
injury. He testified that his last surgery occurred in
2003 or 2004, due to a hernia. The claimnt draws Soci al
Security Disability benefits, and has done so since
2002.

Janmes Dunl ap, the claimnt’s ol der brother,
al so testified during the hearing. He essentially
testified the claimant was in special education type-
cl asses while in school. He has always had to | ook out

for the claimant nost of his life. M. Dunlap worked for
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t he enpl oyer while the clai mant worked there. He
testified that the clainmant was injured around June 14,
2002. According to M. Dunlap, prior to the injury, the
clai mant did not appear to be hurt, but after the
i ncident, he stated he needed to go |lie down. According
to M. Dunlap, the clainmant did not go to the energency
roomon the day of the incident but went around June
19:n, and that this was when all of the procedures and
operations started.

According to Dr. O denberg, the x-ray taken on
June 20:» does not show a contusion of the chest, but it
does indicate that the respiratory effort is mldly
limted. She denied that it shows a snoking injury, such
as enphyzematous type-changes. Dr. O denberg testified
she believed that the claimnt’s pneunonia, high fever
or infection was initiated by the blow with the
possibility a hematonma fornmed, which becane infectious
and then led to the renoval of the lung in about a nonth
or so.

Wth respect to the claimant’s back injury,
Dr. O denberg essentially testified that since the

cl ai mant had a conpression type injury all the facet
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joints are going to be traumatized, and therefore, they
will start the inflammtory process. However, she
admtted that the type injury had not been established
because it is unknown the type of mechani sm which he
fell.

Dr. Geg Neaville, an internal nedicine
special, testified via deposition. He testified that x-
rays did not show any acute problenms with the claimnt’s
| ungs. The claimant’s CT scan showed that the clai mant
had severe pneunonia that was conplicated by a pleura
ef fusion, or collection of infectious Iiquid outside the
l ung tissue, that required a placenent of a chest tube
to drain that area, which was done. He stated that Dr.
Lanbert renoved the claimant’s lung on July 1o
According to Dr. Neaville, there were two reasons why
the claimant’s lung was in such condition as that
descri bed by Dr. Lanbert, an acute infection and chronic
damage that cones fromcigarette snoking. He al so stated
that the claimnt’s changes were infectious in nature.
Dr. Neaville testified:

A. Ckay. Okay. Actually I think that

that issue is one of the nost

significant when you try to nmake the
determ nati on based on opi nion and
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reasonabl e certainty and so forth.
It’s difficult to try to say that
this gentleman’s problemwas due to
severe cigarette snoking when he was
not being treated for |ung di sease
at the time of his presentation. In
ot her words, this is not a gentleman
who had been treated for five years
for asthma or enphysena prior to
this presentation for his pneunonia.
He had no clinical synptons that
were brought for treatnent, to ny
know edge. If an injury occurred
that resulted in pain that stopped
himfrombeing able to take part in
his daily activities, it is not

unr easonabl e to suggest that that
same pain could fall into the
category that | had descri bed
further as being pain that prevented
hi m from breat hi ng appropriately and
allow a pneunonia to form Now, |

wi sh that we had nore details of his
presentation for acute treatnent
avai |l abl e where | coul d give
additional comrent. | think one of

t he questions asked before was, is
It unusual that you would see this
degree of damage fromthe infection.
Certainly it’s not inpossible for
that tinme course to occur. It would
be easier for that type of damage to
occur if there was true damage to
the lung if there was a pul nonary
contusion that occurred. However, |
don’t have evi dence that that
occurred based on the previous x-
rays. And | have no description of
trauma specifically to the chest
wal | that can give further comment.

Q Doctor, would it even be possible
to see all contusions to a lung or
to the chest wall fromjust an xray?
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A It is possible for a chest x-ray
to mss a true pul nonary contusion
when taken shortly after the injury.
And it is actually not possible to
make the di agnosis of a chest wall
contusion, or in other words, a

badly brui sed chest wall, on chest
X-ray because it doesn’'t show up at
all.

Q Because it’'s soft tissue?

A. Correct.

Dr. Neaville testified that the maj or cause of
t he begi nnings of the clainmant’s pneunonia woul d have
been due to the injury he sustained. However, he
admtted he woul d not expect the claimnt to present
with fever and chills imediately after the injury. He
specifically testified:

Q Now, again, Doctor, if you're

hurt on, accepting June 20, 2002, as

the date of injury, and you present

wi th conpl aints of back pain and you

have concurrent conpl aints of fever

and chills, would you think that

fever and chills would normally

acconpany a back injury?

A. No.

Dr. Neaville admtted that if on the very day
the claimant injured hinself, he had fever, chills, and

a cough that had sone objective docunentation avail abl e,
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it would | essen the possibility that the injury itself
caused a cascade of events to result in the need for
treatment. According to Dr. Neaville, had these been
present, this could suggest that this was a preexisting
condition that happened to be brewing at the tine he was
injured. If the claimnt was injured on the 20:.» and had
fever, it would be difficult to link the injury to the
processes that woul d cause fever because in nbst cases
it (atelectasis) would not have had an opportunity to
occur by that tine. He further explained specifically
that the processes that can cause atel ectasis and such
woul d not have been present |ong
enough to cause a fever in nbst cases.

Wth respect to the claimnt’s pul nonary
problens, | find that the claimant cannot prove by a
preponderance of the evidence that his pul nonary
problens are related to his work related incident. The
cl ai mant was seen in the energency roomon June 19'" and
June 28'" with conplaints of shortness of breath, pain
under his left breast and cough associated with fever
and chills. The claimant’s chest x-ray fromthose visits

were normal. By the tine the claimnt presented to the
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energency roomon July 1, 2002, he had pneunobnia in his
l eft lung and was suffering fromrespiratory failure.
The cl ai mant never reported a chest wall contusion. Even
Dr. Neaville admitted that if the clainmant had fever
chills and a cough on the day he was injured it would
not be the injury that caused the claimant’s pul nonary
problens. The claimant at the time of his injury snoked
one to two packs of cigarettes a day. In fact, the

clai mant continues to snoke in spite of his pul nonary
probl ens and conpl etely agai nst doctors orders. Sinply
put, there is not enough evidence in the record |inking
the claimant’s pul nonary problens to the work-rel ated
injury. Therefore, for all the reasons set forth herein,

| nmust respectfully dissent fromthe najority opinion.

KAREN H. MKI NNEY, Conm ssi oner



