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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F011344   

DEBBRA J. DICK,
EMPLOYEE                               CLAIMANT

CONLEY TRANSPORT II, INC.,
EMPLOYER                               RESPONDENT

VIRGINIA SURETY COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED JANUARY 6, 2009

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE BILL H.
WALMSLEY, Attorney at Law, Batesville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 12, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The stipulations set forth above are reasonable
and are hereby accepted.

3.  Claimant has not proven by a preponderance of
the evidence that she is entitled to additional
temporary total disability benefits from May 8,
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2007 to a date yet to be determined because her
healing period ended May 7, 2007.

4.  Respondents owe an additional $738.55 in
temporary total disability benefits to Claimant for
the period of January 23, 2007 through May 7, 2007.

5.  Claimant has not proven by a preponderance of
the evidence that she is entitled to an additional
MRI.

6.  Respondents have paid the interest on
Claimant’s earlier award, albeit erroneously as
attorney’s fees, which were overpaid, entitling
them to a credit in the amount of $160.63.

7.  Claimant has proven by a preponderance of the
evidence that she is entitled to a controverted
attorney’s fee on the underpayment of temporary
total disability benefits for the period of January
23, 2007 through May 7, 2007.  

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 12, 2008

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority’s opinion.  After a de novo review of the

record, I find that the claimant has proved that she is

entitled to reasonably necessary medical treatment in

connection with her compensable back injury. 

Specifically, I find that the claimant is entitled to

have a post-operative MRI performed as follow-up care

regarding her work-related injury, as vehemently

requested by the claimant’s surgeon.  Therefore, I must

respectfully dissent from the majority opinion.

          The claimant’s original injury occurred on

September 3, 2000, and was a compensable injury at the

C5-6 level.  Despite compensability, the respondent

denied an MRI requested by the claimant’s treating

physician and on November 14, 2002, a hearing was held

and the respondents were ordered to pay for the MRI as
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reasonably necessary medical treatment by the

Administrative Law Judge and the Full Commission on

appeal.  Later, the respondents eventually agreed to pay

for a disc fusion surgery, which Dr. Martin Greenberg

performed at the claimant’s C5-6 level of the claimant’s

spine on December 9, 2004.  After the surgery, the

claimant was diagnosed with a left C6-7 radiculopathy on

July 15, 2005.  On August 12, 2005, the claimant

underwent another MRI which was interpreted as “new

ligamentous buckling at C4-5 with central disk

herniation at C4-5.”  The respondents again contested

the claim and an Administrative Law Judge and the Full

Commission awarded benefits, saying that the surgery for

the C4-5 level of claimant’s spine was reasonably

necessary medical treatment.  Subsequently, on January

23, 2007, Dr. Greenberg performed surgery on the C4-5

level of the claimant’s spine.  In the instant claim,

the claimant is seeking a post-surgery MRI as requested

by her treating physician.

          The majority, by affirming and adopting the

opinion of the Administrative Law Judge, finds that the

claimant is not entitled to additional reasonably

necessary medical treatment.  I disagree.  The Arkansas

Workers’ Compensation Act provides that an employer
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shall provide for an injured employee such medical

treatment as may be necessary in connection with the

injury received by the employee.  Ark. Code Ann. § 11-9-

508.  Medical treatment which is required to stabilize

and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydroponics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

Here, the medical records of Dr. Martin Greenberg

indicate that Dr. Greenberg requested an MRI on

September 12, 2007: “ASSESSMENT/PLAN:... Postop [sic]

cervical MRI to rule out C3-4 and C6-7 [Herniated

Nucleus Pulpous].”  On December 10, 2007, in response to

a letter he received from the claimant’s attorney

requesting a further explanation of why an MRI is

needed, Dr. Greenberg hand writes a note “Yes- need [an]

MRI!!”  A week later, on December 17, 2007,

“ASSESSMENT/PLAN:... Cervical MRI ASAP to rule out C3-4

[Herniated Nucleus Pulpous].... Follow-up after postop

cervical MRI to rule out C3-4 HNP/stenosis.”  It is

clear that Dr. Greenberg has ordered a post-operative

MRI of the claimant’s spine, attempting to determine

whether the claimant’s admittedly compensable injury is

healing properly and whether the injury has stabilized. 

I find it unconscionable that the majority would deny an
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MRI that was required by the treating physician after a

surgery.  By doing so, the majority has denied basic

follow-up care for the claimant.  

          Furthermore, the majority and the

Administrative Law Judge have erroneously disregarded

the medical opinion of Dr. Greenberg.  The Commission

may not arbitrarily disregard evidence in support of a

claim.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296,

40 S.W.3d 760 (2001).  In his May 12, 2008 opinion, the

Administrative Law Judge states: “As I have already

found, Claimant has reached the end of her healing

period.  Her condition has stabilized.”  This decision

disregards the treating physician’s opinion that the MRI

is needed to properly care for the claimant.  The

Administrative Law Judge’s conclusion that “[Dr.

Greenberg] did not cite why [the MRI] was needed” not

only flies in the face of the evidence submitted for

this claim, but also contradicts the Administrative Law

Judge’s own opinion which states “[h]owever, [Dr.

Greenberg] also noted that [the claimant] had neck and

bilateral shoulder pain, and recommended a ‘Cervical MRI

ASAP to rule out C3-4 HNP/stenosis.’”  Dr. Greenberg

stated the claimant needed an MRI “[p]ostop cervical MRI

to rule out C3-4 and C6-7 HNP.”  Furthermore, Dr.
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Greenberg stated that the MRI was required after the

January 23, 2007 surgery was to “[a]ssess previous

fusion sites at C5-6 and C4-5, most recent surgery.”  In

his September 12, 2007 letter, Dr. Greenberg states that

“[c]ervical MRI ASAP to rule out C3-4 HNP/stenosis.”  It

is clear that Dr. Greenberg wanted to assess the disc

fusions from the January 23, 2007 surgery.  The majority

has clearly erred in disregarding this evidence.

          Additionally, if an injury is compensable,

then every natural consequence of that injury is also

compensable.  Hubley v. Best Western Governor’s Inn,

supra;  Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000).  This is true even for injuries

resulting from medical treatment.  Id.  In the previous

claim regarding this injury, the Administrative Law

Judge, in finding that the treatment was causally

related to the compensable injury, cited Dr. Greenberg’s

testimony: “Dr. Greenberg testified that he believes the

claimant had a disc bulge at C4-5 originally, and then

after the C5-6 fusion surgery on December 9, 2004, [the

claimant] developed progressive problems at C4-5.”  It

is axiomatic that a cervical spine fusion will create

added pressure above and below the fused discs, creating

a substantially higher risk of disc herniation or a
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similar injury at adjacent disc levels.  As Dr.

Greenberg stated in his deposition: “It is possible

after fusing one level, you find that the levels above

and below either become deteriorated or even can fuse

their own, get calcified on their own.  So it has been

reported in the literature....”  Such is the case here,

where the claimant originally underwent a compensable

disc fusion at the C4-5 level.  The resulting structural

strain on the adjacent parts of the spine required a

subsequent disc fusion at the C5-6 level, which was

found to be compensable.  Dr. Greenberg clearly stated

that the MRI he requested for the claimant was to rule

out C3-4 herniated nucleus pulpous and stenosis and to

assess previous fusion sites at C5-6 and C4-5, the sites

of the most recent surgery.

          In conclusion, it is clear that here, a post-

surgery MRI is reasonable and necessary medical

treatment.  In response to a December 10, 2007 letter

from the claimant’s attorney, Dr. Greenberg wrote by

hand: “Yes-need [an] MRI!!”.  I find that a reasonable

person reading this note would conclude that it

indicates the MRI was necessary.  Furthermore, the

majority, by affirming the Administrative Law Judge,

erroneously adds the requirement that Dr. Greenberg cite
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specifically why the MRI was needed, when it was obvious

that the MRI, a basic diagnostic tool, would be used to

determine the status of the claimant’s injury.  The

claimant’s treating physician sought an MRI on September

12, 2007, after the most recent surgical procedure and

one year after the last MRI was taken.  I find that to

require a physician to make a post-surgery assessment

without the proper diagnostic tools is to invite

disaster.  The majority’s conclusion is unconscionable. 

The claimant is entitled to reasonable follow-up care

after her surgery.

          For the aforementioned reasons, I must

respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


