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OPINION AND ORDER

The respondent appeals a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that she sustained a

compensable back injury. Based upon our de novo review of

the record, we find that the claimant has failed to meet her

burden of proof. Accordingly, we hereby reverse the decision

of the Administrative Law Judge. However, we affirm the

finding that the claimant be assessed costs for her failure

to attend two scheduled hearings. 
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The claimant began working in the respondent

employers bakery in August 2007. The claimant testified that

on December 5, 2007 she was standing on a ladder in a

freezer stocking shelves and as she was reaching for a box

at the back of a shelf another box began to fall. As the

claimant reached for the box to keep it from falling she

twisted and almost fell off the ladder. The claimant

reported the incident to her assistant manager and completed

an accident report. The next day, December 6, the claimant

informed her supervisors that her pain was not going away

and requested medical treatment. The claimant completed more

paperwork, was taken for a drug screen, and an appointment

was made for her to be evaluated by Dr. Berestnev.

Dr. Berestnev diagnosed her with low back pain and left L5-

S1 radiculopathy. Dr. Berestnev prescribed medications,

exercises, and restrictions of no lifting more than 20

pounds and the avoidance of climbing ladders. X-rays taken

by Dr. Berestnev revealed no fractures or dislocations. 

The claimant returned to work for respondent

employer in the bakery and eventually she was placed in a

job stocking shelves. Before her next scheduled visit with
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Dr. Berestnev the claimant sought medical treatment from the

emergency room at Northwest Medical Center in Bentonville.

She was diagnosed with a lumbosacral back strain and was

prescribed medications. The claimant subsequently returned

to Dr. Berestnev on December 13, 2007, at which time he

indicated that the claimant had pain out of proportion to

her clinical findings. Dr. Berestnev ordered physical

therapy and placed restrictions of no prolonged walking or

repetitive bending. 

On December 24, 2007 the claimant sought treatment

at the emergency room at the Northwest Medical Center and

she was again prescribed medication. On December 27, 2007,

Dr. Berestnev completed a form indicating that he did not

observe swelling in the claimant’s back at the time of his

examination. Instead, he indicated that he based his

diagnosis and the prescription for medication on the

patient’s history and complaints. 

On January 3, 2008, claimant was evaluated by

Dr. Mathur for complaints of low back pain. Dr. Mathur

diagnosed claimant’s condition as acute lumbago and ordered

an MRI scan which the claimant has not undergone. The



DENNING - F713079 -4-

claimant’s last medical treatment occurred on April 24, 2008

when she received medication at the emergency room in Siloam

Springs. 

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005)

defines “compensable injury” as “[a]n accidental injury

causing internal or external physical harm to the body ...

arising out of and in the course of employment and which

requires medical services or results in disability or death.

An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of

occurrence. Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App.

167, 72 S.W.3d 889 (2002). The phrase “arising out of the

employment” refers to the origin or cause of the accident,

so the employee is required to show that a causal connection

exists between the injury and his employment. Gerber

Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879

(1985). An injury occurs “in the course of employment” when

it occurs within the time and space boundaries of the

employment, while the employee is carrying out the

employer's purpose, or advancing the employer’s interest
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directly or indirectly. City of El Dorado v. Sartor, 21 Ark.

App. 143, 729 S.W.2d 430 (1987). 

In addition to establishing the general

requirements for compensability set forth in §11-9-

102(4)(A)(i), the claimant must establish a compensable

injury by medical evidence, supported by objective findings

as defined in §11-9-102(16). That a compensable injury be

established by medical evidence supported by objective

findings applies only to the existence and extent of the

injury. Stephens Truck Lines v. Millican, 58 Ark. App. 275,

950 S.W.2d 472 (1997). “Objective findings” are those that

cannot come under the voluntary control of the patient. Ark.

Code Ann. §11-9-102(16). Moreover, objective medical

evidence, while necessary to establish the existence and

extent of an injury, is not necessary to establish a causal

relationship between the injury and the work-related

accident. Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. App.

443, 990 S.W.2d 522 (1999). The onset of pain does not

satisfy our statutory criteria for benefits. Test results

that are based upon the patient’s description of the

sensations produced by various stimuli are clearly under the



DENNING - F713079 -6-

voluntary control of the patient and therefore, by statutory

definition, do not constitute objective findings. Duke v.

Regis Hair Stylists, 55 Ark. 327, 935 S.W.2d 600 (1996).

Finally, medial opinions addressing compensability and

permanent impairment must be stated within a reasonable

degree of medical certainty. Ark. Code Ann. §11-9-

102(16)(i)(B); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000). 

There is no presumption that a claim is indeed

compensable. O.K. Processing, Inc., et al v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979). Crouch Funeral Home, et al

v. Crouch, 262 Ark. 417, 557 S.W.2d 392 (1977). The injured

party bears the burden of proof in establishing entitlement

to benefits under the Workers’ Compensation Act, and must

sustain that burden by a preponderance of the evidence. See

Ark. Code Ann. § 11-9- 102(4)(E)(i)(Repl. 2002); Clardy v.

Medi-Homes LTC Serv. LLC, 75 Ark. App. 156, 55 S.W.3d 791

(2001). In other words, in a workers’ compensation case, the

claimant has the burden of proving by a preponderance of the

evidence that her claim is compensable, ie., that her injury

was the result of an accident that arose in the course of
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her employment and that it grew out of, or resulted from the

employment. Carman v. Haworth, Inc., 74 Ark. App. 55, 45

S.W.3d 408 (2001); Ringier Am. v. Combs, 41 Ark. App. 47,

849 S.W.2d 1 (1993). Further, the claimant must show a

causal relationship exists between her condition and her

employment. Harris Cattle Co. v. Parker , 256 Ark. 166, 506

S.W.2d 118 (1974).  

It is well established that the party having the

burden of proof on the issue must establish it by a

preponderance of the evidence. Ark. Code Ann. § 11-9-

704(c)(2)(Repl. 2002). A preponderance of the credible

evidence of record means “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See also, Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 42 (1947). In determining

whether a claimant has sustained his or her burden of proof,

the Commission shall weigh the evidence impartially, without

giving the benefit of the doubt to either party. Ark. Code

Ann. § 11-9-704; Wade v. Mr. C Cavenaugh's, 298 Ark. 363,

768 S.W.2d 521 (1989); and Fowler v. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987). 
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A review of the evidence demonstrates that the

claimant did not have any objective findings of injury. The

claimant argues that the prescription of Flexeril along with

the after care instructions from the Northwest Medical

Center on December 9, 2007 and December 24, 2007,

demonstrates that the claimant had muscle spasms. We

disagree. The notations of spasm in the preprinted after-

care instructions do not correlate with the actual

examination of the claimant by emergency room personnel and

Dr. Berestnev. 

In a report dated December 6, 2007, Dr. Berestnev

indicated that that he saw “no evidence of muscle spasm

palpable.” On December 13, 2007, the claimant told

Dr. Berestnev that she had swelling in her back. However,

Dr. Berestnev did not observe any swelling. In fact, the

claimant called Dr. Berestnev’s office to try to get him to

change his report to note that there was swelling for which

she was given an anti- inflammatory. He refused to change

it. The note goes on to state that the claimant wanted this

so she could have her workers’ compensation status

reinstated. In our opinion, this calls into question the
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claimant’s credibility. It appears the claimant is trying to

get the doctor to say in his report that the claimant had an

objective finding of swelling when she clearly did not have

any swelling. 

Further, just because the claimant was prescribed

Flexeril does not mean she had muscle spasms. The

examination report from the claimant’s emergency room visits

fail to note muscle spasms. The only notation with respect

to muscle spasms is the pre-printed instructions from the

emergency room. Just because this notation indicates that

Flexeril is given for muscle spasms does not mean the

claimant had objective findings of spasms. The examination

by the health care provider very clearly fails to indicate

the presence of spasms. 

Therefore, after considering the evidence, we find

that the claimant has failed to prove by a preponderance of

the evidence that she has a compensable injury supported by

objective findings. Accordingly, we hereby reverse the

decision of the Administrative Law Judge. The claimant’s

claim for benefits is hereby denied and dismissed.
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With respect to the Administrative Law Judge’s

finding of the assessment of costs against the claimant for

failure to attend two scheduled hearings, we affirm this

finding. Ark. Code Ann. §11-9-714 provides:

If the court having jurisdiction of
proceedings in respect of any claim or
compensation order determines that the
proceedings in respect to the claim or
order have been instituted or continued
without reasonable grounds, the cost of
the proceedings shall be assessed
against the party who has instituted or
continued the proceedings.

The assessment of costs under Ark. Code Ann. §11-9-714 may

be raised at any time by the parties or by the

Administrative Law Judge sua sponte. Jackson v. Arkansas

Trucking Services FC opinion filed Sept. 24, 1993 (Claim No.

E216668). However, there must have been a determination that

proceedings have “been instituted or continued without

reasonable grounds,” and there must be a determination of

the costs of the proceeding. Darnell v. J.V. Manufacturing,

FC Opinion dated Sept. 22, 1994 (Claim No. E316393).

Prior to the hearing held on July 2, 2008,

hearings were previously set in this case for March 12, 2008
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and April 3, 2008. Notice of those hearings was sent to

claimant by certified mail and she acknowledged that she was

aware of these scheduled hearings. With respect to the first

hearing, the claimant testified at the July 2, 2008, hearing

that she was unable to attend because she was attending the

funeral of her grandmother in Kansas. However, the claimant

admitted that she had notice of the funeral some two to

three days before the scheduled hearing and funeral. The

claimant acknowledged that she did not make any effort to

contact her attorney or the Commission prior to the

scheduled hearing. 

With respect to the second hearing, the claimant

testified that she was at her grandmother’s apartment in

Kansas cleaning out clothing and personal items. The

claimant again indicated that she had advance knowledge that

she would be in Kansas and made no effort to contact her

attorney or the Commission with regard to the scheduled

hearing. 

We find, as did the Administrative Law Judge, that

the claimant has failed to show good cause as to why she did

not attend the hearing or inform the Commission or her
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attorney that she would be unable to do so. Certainly, the

attendance of the funeral was justified. However, the

claimant made no effort to contact her attorney or the

Commission to indicate that a postponement of the hearing

was necessary. The claimant’s failure to notify her attorney

or the Commission that she would be unable to attend the

second hearing is even more troubling. The claimant had

advance knowledge that she was going to Kansas to help clean

out her grandmother’s apartment, but yet made no effort to

inform this Commission nor her attorney that she would not

be at the scheduled hearing. 

Therefore, we find that the claimant has failed to

show good cause as to why she did not attend the hearings or

to at least contact her attorney or the Commission with

regard to a postponement. Accordingly, pursuant to Ark. Code

Ann. § 11-9-717(b) we find that the claimant should pay the

respondent’s attorney fee of 30 minutes travel time for each

hearing for a total of one hour. The claimant is hereby

directed to pay the respondent’s attorney within thirty (30)

days of receipt of a bill for the respondent’s attorneys

services.
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IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

claimant has proved by a preponderance of the evidence that

she sustained a compensable injury to her lumbar spine on

December 5, 2007, and therefore, I must respectfully

dissent.

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury
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caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997). First, I find that claimant has met her burden

of proving by a preponderance of the evidence that her

injury arose out of and in the course of her employment, and

that the injury was caused by a specific incident

identifiable by time and place of occurrence. The claimant

testified that she was standing on a ladder in a freezer,

stocking shelves, on December 5, 2007. When a box began to

fall from the shelf, the claimant reached for the box to

keep it from falling and twisted, which resulted in pain in

her low back, which radiated down her left leg. The claimant

reported this injury to her supervisors and was sent by the

respondent for medical treatment the next day. I find that
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the medical records also reflect a history of injury

consistent with claimant’s testimony.

The claimant further testified that she had no low

back problems before beginning work for the respondent. The

claimant did acknowledge having been in a motor vehicle

accident some 10 years ago, which resulted in medical

treatment. However, the claimant testified that she did not

have any problems with her low back as a result of that

accident. Medical records relating to that motor vehicle

accident in 1998 were introduced into evidence and they

contain reference to various complaints, including thoracic

pain, but there are no complaints of lumbar or low back

pain.

Based upon the claimant’s credible testimony and

the corroborating medical record, I find that the claimant

has met her burden of proving by a preponderance of the

evidence that her injury arose out of and in the course of

her employment with respondent, and that the injury was

caused by a specific incident identifiable by time and place

of occurrence.
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Second, I find that the claimant has met her

burden of proving by a preponderance of the evidence that

the injury caused internal or external physical harm to her

body which required medical services, and that she has

offered medical evidence, supported by objective findings,

establishing an injury. The claimant sought medical

treatment at the emergency room from Northwest Medical

Center in Bentonville on December 9, 2007. Objective

findings in the form of muscle spasms were observed by the

emergency room personnel. Claimant was diagnosed with a

lumbosacral back strain and was given medications, including

Flexeril for muscle spasms. Indeed, the after care sheet

indicates that this medication is “used to relieve muscle

spasm.”

Likewise, at the time of claimant’s visit at the

emergency room on December 24, 2007, she was again

prescribed Flexeril for muscle spasms. The after care

instruction sheet from that visit indicates: “You have some

muscle spasm and inflammation in the low back due to the

strain.”
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Thus, while Dr. Berestnev did not note objective

findings in his December 27, 2007 report, the physicians at

the emergency room on December 9 and again on December 24

did observe muscle spasms and prescribed medication for that

condition. Muscle spasms are considered an objective finding

sufficient to satisfy a finding of compensability.

Continental Express v. Freeman, 339 Ark. 142, 4 S.W.3d 124

(1999); UAMS v. Hart, 60 Ark. App. 13, 958 S.W.2d 546

(1997).

Additionally, all of claimant’s treating

physicians, including Dr. Berestnev, who was chosen by the

respondent, are of the opinion that claimant needed medical

treatment for her compensable injury. This medical evidence

satisfies the requirement that the injury caused internal or

external physical harm to claimant’s body, which required

medical services.

In conclusion, I find that the claimant has met

her burden of proving by a preponderance of the evidence

that she sustained a compensable injury to her lumbar spine

on December 5, 2007, while employed by the respondent.

Additionally, I disagree with the majority’s imposition of
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the respondent’s attorney fee against the claimant. For the

aforementioned reasons I must respectfully dissent.

___________________________________
PHILIP A. HOOD, Commissioner


