
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F606461

CATHERINE FLANDERS, EMPLOYEE CLAIMANT

BOOMERANG CARWASH, EMPLOYER RESPONDENT NO. 1

TRINITY UNIVERSAL INS. CO., CARRIER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 28, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE EDDIE WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondent No. 1 represented by HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas. 
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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed February 13, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on July 30, 2008, and
contained in a pre-hearing order filed
July 31, 2008, are hereby accepted as
fact. 
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2. The claimant failed to prove by a
preponderance of the evidence that she
is permanently and totally disabled. 

3. The claimant has proven that she has
suffered a loss in wage earning capacity
as a result of her compensable injury in
an amount equal to 23 percent to the
body as a whole. 

4. The claimant’s attorney is entitled
to an attorney’s fee in an amount
commensurate with the benefits given
herein and the Arkansas Workers’
Compensation Act. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

                         

                         ___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION
 

I must respectfully dissent from the majority

opinion. Based upon a de novo review of the evidence

developed at the hearing, I find the claimant met her burden

of establishing that she was permanently and totally

disabled.

At the hearing, the claimant testified she was 55

years of age.  She had been working for the respondent for

approximately one year prior to her injury.  She stated she

was the Assistant Manager of the respondent’s carwash

operation and her job duties required her to perform many

tasks, including physically cleaning the carwash tunnel. 

This required her to lift metal grates and move barrels and

boxes of chemicals and soap products.  She also supervised

employees and performed some paperwork functions.

The claimant sustained an admittedly compensable
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injury on March 25, 2006.  The injury occurred when the

claimant was moving some barrels of chemicals.  After moving

the barrels she testified she began experiencing a severe

pain in her lower back.  She eventually sought medical

treatment and was diagnosed with a severely degenerated

lumbar spine with the most significant abnormalities being a

central disc herniation at L1-L2, a left paracentral disc

protrusion at L2-L3, and a broad base central bulging disc

at L5-S1.   

Prior to going to work for the respondent, she had

been employed for more than ten years in the hotel industry

as a caterer and event stager.  These jobs required her to

prepare banquet rooms for use by the hotel’s customers, and

required frequent lifting and moving of tables and chairs,

installation of temporary flooring or staging, and similar

activities.  The claimant testified these jobs required her

to remain on her feet throughout the day and, in addition to

her supervisory duties, she engaged in physical labor of

moving the above-described  objects around.  

Prior to the mid 1990's, the claimant worked in a

variety of industries but, generally, as a semi-clerical

employee whose duties required her to remain standing and
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moving throughout her work day.  All of her jobs required

some lifting as well as frequent standing and walking.  

The claimant eventually came under the treatment

of Dr. Cyril Raben, a Fayetteville neurosurgeon.  Following

treatment by Dr. Raben, the claimant underwent numerous

diagnostic tests including MRI’s, discograms, and nerve

conduction studies.  As indicated above, the claimant was

diagnosed with a lumbar spinal condition, the most notable

abnormality being a bulging and herniated disc at the L5-S1

level.  A nerve conduction study conducted on February 16,

2007, determined the claimant was suffering from

radiculopathy at her L5 vertebrae.  At Dr. Raben’s

direction, the claimant underwent extensive conservative

treatment, including epidural steroid injections, physical

therapy, and medication.  Eventually, Dr. Raben performed a

microdiscectomy at L5-S1 in an attempt to alleviate the

claimant’s chronic pain symptoms.  Unfortunately, this

procedure was no more successful than the conservative

treatment had been.  

At the respondent’s request, the claimant saw Dr.

Luke Knox, another Fayetteville neurosurgeon, for a

consultative exam.  Dr. Knox first saw the claimant on

November 21, 2007.  In a report of that date, he described
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the claimant’s severe back pain and radicular symptoms

affecting her right hip, leg, and ankle.

Dr. Knox stated he reviewed the claimant’s past

MRI’s, but did not note any overt compressive pathology.  He

requested she undergo a second MRI scan and return to see

him so he could have a “fresher look” at her continuing

problems.  He suggested an electrical stimulator could

provide her some relief from her paraspinal muscle spasms,

but did not recommend any other treatment. 

Dr. Knox saw the claimant again on December 18,

2007, and reviewed the MRI with her.  In his report of that

date, he indicated she had no compressive pathology and did

not believe any surgical procedures would improve her

condition.  He went on to conclude, pursuant to the AMA

Guides, she had sustained a 7% permanent partial disability

impairment to her body as a whole.  

In addition to her physical ailments, the claimant

has also been diagnosed as suffering from depression.  This

diagnosis was originally made by her treating physician and

the claimant was prescribed Lexapro for treatment of this

condition.  The claimant also underwent a psychological

evaluation at the direction of the Social Security

Administration by Dr. Virginia Krauft, a licensed
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psychologist.  According to Dr. Krauft’s report of May 15,

2008, the claimant was suffering from major depressive

disorder pursuant to Section 296.33 of the DSM.

 During the hearing, the claimant extensively

testified about the limitations her condition placed upon

her.  According to the claimant, she cannot sleep

comfortably throughout the night.  She stated she generally

arises in the morning when the pain becomes too severe to

continue lying in bed.  

She also stated prolonged standing, walking, or

sitting will cause the pain to reoccur.  She said lying down

will alleviate her condition somewhat but she is never

without some degree of pain.  During the course of the

hearing, she testified her back was hurting severely and

described the sensation as being like “a rod of electricity

going straight up my back.”  

The claimant also explained that her daily

activities were severely restricted by her limitations.  She

described herself as being unable to bend over and unable to

lift any weight greater than approximately five pounds.  She

testified she could do some chores around the house such as

folding clothes or light cooking if she could work at chest

level.  According to her, even light household tasks such as
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cleaning, doing laundry, or cooking causes her severe pain

if she is required to bend over, stoop, or remain standing

for any length of time.  She testified over exertion may

require her to spend virtually all of the following day in

bed.  

The claimant described her pain as being focused

in her lower back, but radiating into her legs and feet. 

Sometimes, because of the pain and radicular symptoms in the

claimant’s legs, she is required to use a cane.  As

documented in her medical records, the claimant’s ailments

have adversely affected her balance and at times she has

fallen.  

The issue presented for determination is how the

claimant’s physical ailments and impairment affect her

ability to return to gainful employment.  The claimant

contends her condition so limits her vocational ability as

to render her unemployable.  The respondent’s position is

that the claimant can return to sedentary employment at the

same or greater wages as she was receiving when she was

injured.  In this regard, a variety of vocational evidence

has been submitted.  

At the direction of the Social Security

Administration, the claimant underwent a residual functional
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capacity assessment by Dr. Alice Davidson.  Pursuant to Dr.

Davidson’s report, which is dated May 28, 2008, the claimant

was found to have a lifting capacity of ten pounds or less,

and could not be expected to stand or walk more than two

hours in a work day or sit for more than six.  It was noted

that she could use foot or hand controls without limitation. 

The report also found the claimant could only occasionally

climb stairs, stoop, kneel, crouch, or crawl.

Also, at the direction of the Social Security

Administration, the claimant was psychologically evaluated

by Dr. Virginia Krauft.  As indicated above, Dr. Krauft

diagnosed the claimant as suffering from a major depressive

disorder.  In her report, Dr. Krauft outlined many of the

claimant’s problems with depression.  The doctor stated the

claimant had “crying jags” because of her pain.  She often

found herself crying when trying to explain her physical

condition.  Dr. Krauft also stated the claimant appeared to

be in significant physical pain during the course of their

meeting.  Dr. Krauft concluded her report by finding the

claimant had a limited capacity to cope with the typical

mental and cognitive demands of work-like tasks.  She

likewise noted the claimant’s ability to sustain

concentration was hampered because of the pain and her
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tendency to cry intermittently.  The doctor also stated the

claimant’s capacity to sustain or persist in work-like tasks

within an acceptable time frame was poor.  The doctor

believes the claimant was in physical pain during the

session and was not malingering or exaggerating.  Dr. Krauft

also gave the claimant a 52 on the global assessment

functioning (GAF) scale.  As was later explained, a rating

of 50 would mean someone was unemployable.  

In support of their contentions that the claimant

had no functional disability, the respondent relies upon

reports generated after two examinations the claimant

underwent at their request.  The first of these was a

functional capacity test performed by the Functional Testing

Center, Inc., at Mountain Home, Arkansas.  The claimant was

evaluated on September 22, 2008, and the report regarding

that evaluation indicates the claimant gave an unreliable

effort.  Specifically, the evaluator stated the claimant’s

strength testing and lumbar range of motion was

inconsistent.  Nonetheless, the examination found the

claimant was only able to perform sedentary work, which

consisted of occasional lifting of between one and ten

pounds and a negligible amount of frequent or constant

lifting.
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The other report relied upon by the respondent is

a vocational evaluation performed by Tanya Owen, who also

testified at the hearing.  Ms. Owen’s report, dated October

3, 2008,  contains an extensive summary of the claimant’s

job history and a description of her limitations.  The

report also references the doctors who were treating the

claimant and their findings in regard to her medical

condition.  Ms. Owen also conducted a Beck Depression

Inventory examination of the claimant and had her undergo a

wide range of achievement tests.  

According to Ms. Owen’s testing, the claimant’s

depression score was 75, which indicates severe depression. 

On the achievement tests, the claimant was noted to be able

to read at a high-school level, but her spelling was in the

percentile comparable to being in a 7th grade and her

arithmetic level was equivalent to a 5th grade education. 

Ms. Owen was also of the opinion that vocational

rehabilitation would not be helpful in the claimant’s case,

even though the claimant expressed an interest in additional

retraining.  The claimant’s obstacles to returning to work

were noted to be her reports of continued pain and

discomfort, as well as use of pain medication and a cane,

and her chronic depression.  The report also said the
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claimant’s positive aspects of employment return were her

educational background, computer literacy, and a strong work

history.  

Claims for permanent total disability benefits are

governed by the provision of Ark. Code Ann. §11-9-519 (e)

(1).  That section states: “Permanent total disability means

inability, because of a compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.”  The Administrative Law Judge, affirmed and

adopted by the majority, did not cite any basis for his

conclusion the claimant did not meet the above standard

other than stating his belief, “She could find some form of

employment. ...” 

In analyzing whether a particular claimant has

established they are permanently and totally disabled, it is

important to review the specific language of the statute. 

Significantly, it does not discuss employability or a

claimant’s ability to find a job.  The standard is whether a

claimant can earn “meaningful wages.”  In other words, the

test is whether a claimant is going to be able to find

employment within his or her restrictions and continue to

remain gainfully employed, earning wages for the balance of

their lifetime.  To cavalierly state, as the Administrative
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Law Judge did, that the claimant is not totally disabled

because she could find a job, is not making a full

evaluation of this claimant’s functional ability. 

Obviously, this claimant, given her past experiences, could

conceivably find a job either as a hotel clerk,

receptionist, or some similar position.  However, in order

to earn a meaningful wage in one of those occupations, she

would have to be able to consistently report for duty, be

able to carry out all job functions in the required manner,

and do so day after day, on a regular basis.  

In fact, the majority, by affirming and adopting

the Administrative Law Judge, has made the same error in

evaluating the claimant’s status as did Ms. Owen in her

testimony.  In explaining her report at the hearing, Ms.

Owen stated her evaluation of the claimant was limited to

her ability to find employment.  In fact, when directly

asked by claimant’s counsel to state an opinion on the

claimant’s ability to remain employed, Ms. Owen declined to

do so.  When pressed to provide an answer to the question of

whether it serves any purpose to find a job if it cannot be

retained, Ms. Owen finally stated, “I can’t answer that.  I

don’t know.”  
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Obviously, the issue of whether this claimant is

able to find employment and retain the employment so as to

be able to earn meaningful wages is what this case turns on. 

Ms. Owen’s comment that she did not know what the

significance of being able to retain potential employment

was, completely undercuts the value of her report and

opinion.  As explained above, the standard is not merely

finding employment, as the Administrative Law Judge, Ms.

Owen and the majority apparently believe, but whether the

claimant can earn meaningful wages in whatever employment

she is able to obtain.  In my opinion, the term “meaningful

wages” means being capable of earning an income sufficient

to support oneself by providing at least the basic

necessities of life.

When the correct standard is applied to the

evidence in this case, I believe the claimant has more than

established she is permanently and totally disabled, as that

term is used in the Workers’ Compensation Act.  The

evaluations performed at the direction of the Social

Security Administration with those at the request of the

respondent, clearly establish the claimant’s functional

abilities are severely limited by her condition. 

Specifically, the claimant is not able to bend, stoop, or
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lift any significant amount of weight.  Likewise, she is

limited in performing any type of repetitive task and cannot

spend any significant amount of time either standing or

sitting.  As outlined in her testimony, the claimant must

frequently take breaks in which she lays down.  

I realize the functional capacity test the

respondent had the claimant undergo reflects her effort was

inconsistent.  However, the claimant testified the pain

symptoms her injury causes prevented her from performing

many of the tasks requested by the examiner.  As described

by the claimant, one of the tasks she was asked during the

exam to do was bend over, lift weights from the floor, and

set them on the table.  She testified she advised the

examiner she could not bend over and could not lift up the

weights.  She said the examiner advised her that that was

alright and that he understood.  However, this is the type

of incident which caused the exam to indicate an

inconsistent result.  In other words, this failure does not

suggest the claimant was malingering or exaggerating her

symptoms.  Simply, it reflects how severe pain syndromes can

effect an individual’s vocational function.  

I believe the inconsistent results reported in the

functional capacity exam establish how the claimant would be
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unable to perform regular job duties.  That is, the pain and

related stiffness and movement problems the claimant

experiences would make it extremely difficult for her to

function in the workplace.  Further, as the claimant

mentioned, exertion can cause her to be incapacitated for

one or two days following such activity.  Clearly, any

employer would not keep an employee in their hire when this

person could not bend over to lift things off the floor, or

otherwise engage in what would be routine activities for

other people.  Likewise, the extensive absences the claimant

would require would also make it extremely difficult for her

to remain employed.  Even Ms. Owen testified most employers

would not retain an employee who was absent more than one

day a month.  Clearly, the claimant’s condition, if she

attempted to return to gainful employment, would cause her

to miss more often than that.

While I believe the claimant’s physical

limitations are more than enough to establish she is

permanently and totally disabled, the psychological aspects

of her injury are also seriously debilitating.  The claimant

testified she is frequently irritable and oftentimes finds

herself uncontrollably crying.  She also testified she

frequently does not want to appear in public or otherwise
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engage in social activities.  This is not surprising, since

all of her physicians, most notably, Ms. Krauft and even Ms.

Owen, have determined the claimant is severely depressed. 

Ms. Owen dismisses this by stating her belief that employed

people are less likely to be depressed.  However, I believe

the claimant’s severe depression, which is clearly related

to her compensable injury, is a factor which must be

considered in determining the claimant’s ability to earn a

meaningful wage.  I also believe it is significant Dr.

Krauft found the claimant only scored a 52 on the GAF. 

Since a score of 50 would be considered to be unemployable,

the claimant’s psychological condition, by itself, renders

the claimant only marginally suitable for a return to work.  

In conclusion, I believe the facts of this case

establish the claimant would be unable to earn any

meaningful wages, given her age, education, residual job

skills, and her physical and mental limitations.  At 55

years of age, with no advanced educational or vocational

degrees, and using a cane, I believe the claimant would

certainly have only limited opportunities at finding jobs. 

Also, given the claimant’s pain syndrome and severe

depression, she would, even were an employer to hire her,

have tremendous difficulty in sustaining employment.  On
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that basis, I find the claimant could not earn any

meaningful wages for the balance of her lifetime.  For that

reason, I must respectfully dissent from the majority

opinion.

                                                        
                              ______________________________

PHILIP A. HOOD, Commissioner   


