
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F210715

VERTIS CURLEY, EMPLOYEE CLAIMANT

NLR SCHOOL DISTRICT,
A SELF INSURED EMPLOYER                RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES, TPA RESPONDENT NO. 1
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OPINION FILED MARCH 30, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant is not represented by counsel, but appears pro se.

Respondent No. 1 represented by HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas. 

Respondent No. 2 represented by HONORABLE DAVID SIMMONS,
Attorney at Law, Little Rock, Arkansas.  

Decision of Administrative Law Judge: Reversed.  

OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that she was entitled to

additional medical treatment. Based upon our de novo review

of the record, we find that the claimant has failed to meet

her burden of proof. Accordingly, we hereby reverse the

decision of the Administrative Law Judge. 

The claimant sustained admittedly compensable
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bilateral carpal tunnel injuries on September 9, 2002. The

claimant was paid medical and indemnity benefits for this

injury. She was also paid a 10% permanent anatomical

impairment rating for both hands. The claimant contended

that she continued to experience residual symptoms and that

she needed medical treatment. She asserted that the

respondents have refused to authorize or provide treatment.

The respondents contended that the claimant had received all

appropriate benefits and that additional treatment was

neither reasonable nor necessary nor causally related to her

compensable injury.

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a)(Repl. 2002).

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full Workers’

Compensation Commission Opinion filed February 17, 1989

(Claim No. D612291). When assessing whether medical

treatment is reasonably necessary for the treatment of a
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compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

The evidence demonstrates that the claimant was

being treated by Dr. David Rhodes who was selected after a

change of physician order on July 1, 2004. Dr. Rhodes

released the claimant from his care in May of 2007. He

stated in a letter of July of 2007, that there was no

additional permanent anatomical impairment associated with

the claimant’s injuries. The claimant was not happy with the

impairment rating assessment and expressed her

dissatisfaction to Ms. Ann Goodbar, the claims adjuster. The

claimant did not request any additional medical treatment.

The respondents offered the testimony of

Ms. Goodbar at the hearing. Ms. Goodbar testified that the

claimant did not request additional treatment in July of

2007 and has never requested treatment after that time until

the motion to dismiss hearing was conducted in March of
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2008. 

The medical records demonstrate that the claimant

saw Dr. Rhodes on January 2, 2007, and he requested a

functional capacity evaluation at that time. The evaluation

was done on January 22, 2007, and the claimant was found to

be able to work in the medium category. The claimant was

then seen by Dr. Rhodes on May 8, 2007, at which time he

noted that the claimant was there for follow up and stated

“she had occasional pain in bilateral hands.” Dr. Rhodes

indicated that the claimant was doing well and he would get

measurements for an impairment rating.  On July 18, 2007,

Dr. Rhodes noted that the claimant reached MMI on May 8,

2007, and that she did not have any permanent anatomical

impairment. 

There are no medical records indicating that the

claimant is in need of further treatment. In fact,

Dr. Rhodes, the claimant’s hand-selected treating physician,

has not authored a report recommending that the claimant

requires additional treatment. It requires conjecture and

speculation to conclude that the claimant is need of

additional medical treatment. Conjecture and speculation,
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even if plausible, cannot take the place of proof. Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d

692 (1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). It is clear

that the claimant was unhappy with the fact that she was not

given any additional permanent anatomical impairment and

therefore she filed a claim asking for such. The claimant’s

treating physician has stated that the claimant was not

entitled to any additional permanent anatomical impairment.

The claimant is not in need of any medical attention and she

has not put on any proof that she is having problems that

require any additional medical treatment. Therefore, we find

that the claimant has failed to meet her burden of proof.

Accordingly, we reverse the decision of the Administrative

Law Judge. This claim is hereby denied and dismissed.

IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
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KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find, as

did the Administrative Law Judge, that the claimant has

proved by a preponderance of the evidence her entitlement to

additional reasonably necessary medical treatment in

connection with the claimant’s September 9, 2002,

compensable bilateral carpal tunnel syndrome injuries. As

such, I must respectfully dissent from the majority’s

reversal of the Administrative Law Judge’s opinion.

Ark. Code Ann §11-9-508 mandates that an employer

provide such medical services as may be reasonably necessary

in connection with an employee’s injury. It is well-settled

that a claimant may be entitled to ongoing medical treatment

after the healing period has ended, if the medical treatment

is geared toward management of the claimant’s injury.

Hydrophonics v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845
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(1983). Medical treatment intended to reduce or enable an

injured employee to cope with chronic pain may constitute

reasonably necessary medical treatment. Full Workers’

Compensation Commission Opinion filed June 20, 1991

(D704562). Here, the compensability of the claimant’s

September 9, 2002 bilateral carpal tunnel syndrome is not

disputed. The claimant underwent diagnostic studies,

physical therapy and surgical releases on both upper

extremities under the care of Dr. Michael Moore. The

claimant subsequently requested and was granted a Change of

Physician Order to Dr. David Rhodes, who performed second

bilateral carpal tunnel releases.

On January 2, 2007, Dr. Rhodes released the

claimant to return to work full duty, and the claimant

continued to work for the respondent as a bus driver. The

claimant saw Dr. Rhodes on May 8, 2007. This medical report

states: “She presents today for follow-up stating she has

occasional pain in bilateral hands.” In this report

Dr. Rhodes indicates that he will have the claimant see a

therapist to get measurements for an impairment rating and

that he will see her back on an as needed basis. Although
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ultimately agreeing to pay for the measurements requested by

Dr. Rhodes, the respondent refused to authorize the claimant

to return to Dr. Rhodes for any more treatment after May 8,

2007. Over a year later, in response to a letter from the

respondent, Dr. Rhodes stated that he did not believe the

claimant needed any further medical treatment.

The claimant credibly testified that her job as a

school bus driver entails hand intensive activities. She

credibly testified that has swelling, pain, cramping and a

lack of grip strength. The claimant credibly testified that

she repeatedly requested that the respondent provide her

with medical treatment for her symptoms but that she was

repeatedly rebuffed. She credibly testified that due to the

respondent’s refusal to provide her with care, she has

reported these symptoms to the Emergency Room and to her

primary care physician, Dr. Billy Evans, who in turn

referred her to Dr. Anderson, an orthopedic hand specialist.

The claimant credibly testified that Dr. Anderson prescribed

physical therapy for her bilateral symptoms. I find, as did

the Administrative Law Judge, that the claimant has proved

by a preponderance of the evidence her entitlement to
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additional reasonably necessary medical treatment in

connection with the claimant’s September 9, 2002,

compensable bilateral carpal tunnel syndrome injuries.

For the aforementioned reasons I must respectfully

dissent.

___________________________________
PHILIP A. HOOD, Commissioner


