
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F500021

STEVE CRAWFORD, EMPLOYEE CLAIMANT

SUPERIOR INDUSTRIES, EMPLOYER RESPONDENT

CROCKETT ADJUSTMENT, INC., CARRIER RESPONDENT

OPINION FILED APRIL 13, 2009

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE KENNETH OSBORNE, Attorney
at Law, Fayetteville, Arkansas.

Respondent represented by HONORABLE CURTIS NEBBEN, Attorney
at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 11, 2008.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing
conference conducted on January 29,
2008, and contained in a pre-
hearing order filed January 30,
2008, are hereby accepted as fact.

2. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.
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3. Prior (sic) are res judicata and
law of this case.

4. The claimant failed to prove by a
preponderance of the evidence that
he is entitled to additional
medical treatment by Dr. Knox or
his referrals.

5. The claimant failed to prove by a
preponderance of the evidence that
he is entitled to additional
temporary total disability
benefits.

6. The claimant failed to prove by a
preponderance of the evidence that
the respondents are in contempt of
the Commission’s previous orders.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion in this claim. After my de novo review of the entire

record, I find that the claimant has proven that Dr. Knox’s

treatment was reasonable and necessary medical treatment of

his compensable injury, and that he is entitled to

additional medical treatment for his compensable neck injury

from Dr. Knox and the doctors to whom Dr. Knox referred the

claimant. The claimant is entitled to additional temporary

total disability benefits from June 27, 2007 until a date

yet to be determined. This claim was controverted, and the

claimant’s attorney is entitled to fees on the indemnity

benefits awarded, as well as for his work on appeal. Lastly,

the respondents willfully and intentionally refused to

comply with the Commission’s orders to provide reasonable
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and necessary medical treatment of the claimant’s neck

injury, and the maximum penalty should be imposed. 

The claimant was injured on October 28, 2004. The

first hearing on this matter was held May 24, 2005, at which

time the issues addressed were medical treatment of the

neck, left shoulder, and left carpal tunnel syndrome;

temporary total disability benefits; and attorneys’ fees.

The administrative law judge’s opinion, which was affirmed

and adopted by the Full Commission on August 1, 2006,

ordered respondents to pay reasonable and necessary medical

treatment for the left shoulder, neck and left carpal tunnel

syndrome; and temporary total disability benefits from

December 20, 2004 to a date yet to be determined.

Subsequently, the claimant had shoulder surgery. He received

a ten-percent (10%) permanent anatomical impairment rating

which the respondents paid. The respondents also paid

temporary total disability benefits, but not from May 15,

2006 to January 27, 2007 because Dr. Armstrong suggested

that the claimant was at maximum medical improvement for his

neck.

A second hearing occurred on April 10, 2007. The

administrative law judge’s opinion was affirmed on
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September 27, 2007 by the Full Commission, ordering the

following: the claimant was entitled to additional medical

treatment for his neck injury, additional temporary total

disability benefits from May 15, 2006 to January 27, 2007,

and that “if the respondents fail to comply with the order

herein, contempt due to failure to comply will be

considered.”

At the hearing, the records from each of the

previous hearings were entered into evidence, as well as

more recent medical records. The claimant signed a Form N on

October  28, 2004. On November 27, 2006, Dr. Armstrong

stated that “since conservative care could certainly help

his condition, consideration for a pain specialist may also

be entertained.”

In his Clinic Note dated January 29, 2007,

Dr. Armstrong recommended that the claimant see an

occupational medicine specialist for a permanent impairment

rating, “as he has probably reached maximum medical

improvement.” He also stated that surgery was not an option

at the time, but “he can get a second opinion from

Dr. Blankenship or Dr. Knox should he so desire.”
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On June 5, 2007, Dr. Knox wrote a letter to

Dr. Rouse, explaining that the claimant was seen by Dr. Knox

“for consultation of neck and left arm pain.” Dr. Knox wrote

that a new MRI scan was necessary to better understand the

anatomy of his cervical spine, and that the claimant need to

return to him to review the studies. He assured Dr. Rouse

that he would keep him “apprised of his progress” and

thanked him for allowing him to “take part in Mr. Crawford’s

care.”

On July 9, 2007, Dr. Knox wrote that the claimant

returned for a follow up evaluation of persistent neck and

left shoulder pain. He recommended a course of epidural

steroids over surgery. Dr. Knox sent the claimant to

Dr. Ennis for cervical epidural injections and also directed

him to continue the physical therapy program.

On September 12, 2007, Dr. Knox wrote that in view

of the workers’ compensation carrier’s denial of the

epidural steroid injections and physical therapy, he did not

have “much else” to offer the claimant. He encouraged the

claimant to return as needed.

On January 28, 2009, Dr. Knox wrote that surgery

was an option to consider at that time as well as a
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myelogram to further define his problems. Otherwise,

Dr. Knox did not have anything to offer. He suggested

seeking a disability determination if the claimant wanted to

avoid surgery.

The crucial issue in this claim is whether

Dr. Knox’s treatment is reasonable and necessary, since

there are two prior orders of the Full Commission stating

that the claimant is entitled to reasonable and necessary

medical treatment of his neck. Employers must promptly

provide medical services which are reasonably necessary for

treatment of compensable injuries. Ark Code Ann. Sec. 11-9-

508(a)(Supp. 2005). Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003). However, injured workers

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion filed February 17,

1989 (D612291). What constitutes reasonable and necessary

medical treatment is a question of fact for the Commission.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001). Further, when the primary injury is shown to have

arisen out of and in the course of employment, the employer
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is responsible for any natural consequence that flows from

that injury. Wackenhut, supra. The basic test is whether

there is causal connection between the two episodes. Id.  A

causal connection is established when the compensable injury

is found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2004). Treatment intended to reduce, or enable a

claimant to cope with, chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment within the meaning of Ark. Code Ann. Sec.

11-9-508. Billy Chronister v. Lavaca Vault, Full Commission

Opinion filed June 20, 1991 (D704562).

The claimant is entitled to reasonable and

necessary medical treatment pain management, per the

Commission’s orders dated August 1, 2006 and September 27,

2007. After the most recent hearing, the majority determined

that the treatment of Dr. Knox was not reasonable and

necessary because it was similar to the treatment of

Dr. Armstrong, which did not result in improvement. The

course of physical therapy which Dr. Armstrong ordered did
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not improve his condition according to Dr. Armstrong,

although the physical therapy notes of March 28, 2007, the

claimant reported that his neck became stiff when he did not

have physical therapy. Dr. Knox also noted that the claimant

received temporary relief from chiropractic measures.

However, I find no record of cervical epidural steroid

injections ordered by Dr. Armstrong or anyone else until

Dr. Knox recommended them. Dr. Knox related the claimant’s

continued symptoms to the herniated disc at C3-4 revealed in

the June 26, 2007 MRI, and stated that cervical epidural

steroids was the course of choice at that time. It appears

from the record that while both Dr. Armstrong and Dr. Knox

advocated conservative treatment of the claimant’s

compensable neck injury, Dr. Armstrong’s treatment plan did

not include cervical epidural steroid injections.

Considering the claimant’s consistent and long-term problems

linked to the compensable neck injury, a course of cervical

epidural steroid injections, coupled with physical therapy,

is reasonable and necessary treatment of the claimant’s

neck.

I also disagree with the majority’s interpretation

of Dr. Knox’s suggestion to consider surgery. Dr. Knox
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stated that he recommended that the claimant consider

surgical options and that he undergo a myelogram to define

the abnormalities revealed in the MRI scan. This was in

response to the respondents’ refusal to provide conservative

care and to the claimant’s continued need for treatment of

his compensable injury. His recommendations for both

conservative treatment and the myelogram and possible

surgery arose out of the results of the June 26, 2007 MRI

which showed a herniation and changes at C3-4. Furthermore,

a claimant does not have to support a continued need for

medical treatment with objective findings. Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196

(1997). 

I find that the claimant did not have to make a

request for a change of physician, because the respondent

sent him to Dr. Knox for a consultation, paid for another

MRI and sent him back for a follow up visit, without any

documentation in the record that there was any limitation on

the treatment. There is no evidence regarding the nature of

the claimant’s appointment with Dr. Knox, other than

Dr. Knox’s characterization of the initial visit as a

“consultation,” his order for another MRI and follow up
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visit, and his comment that he appreciated the opportunity

to participate in the claimant’s care. The respondents’

attorney indicated at hearing that the first appointment

with Dr. Knox was approved as a second opinion only by the

respondents, but there is no evidence supporting that

assertion. A second opinion or independent medical

evaluation is a one-time review of the claimant’s records

and physical condition, but the respondents went so far as

to authorize further diagnostic testing and at least one

follow-up visit, all very inconsistent with their position

at hearing that Dr. Knox was only doing a second opinion.

The fact that the claimant failed to request a change of

physician is irrelevant. He had no reason to request a

change of physician when Dr. Armstrong suggested he see

Dr. Knox for a second opinion, and then the respondents

authorized more than one visit to Dr. Knox and diagnostic

studies. To require the claimant to return to a doctor who

has released him, saying he had nothing further to offer, is

nonsensical and absurd, especially where the respondents

authorized visits to Dr. Knox with no indication in the

record that the visits were anything other than for care,

not limited to a second opinion. I find that Dr. Knox was
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within the valid chain of referrals, or in the alternative,

that the respondents selected Dr. Knox as the claimant’s

authorized treating physician. 

I find that the claimant is entitled to reasonable

and necessary medical treatment of his compensable neck

injury, as previously ordered by this Commission twice. I

find that the medical treatment provided by Dr. Knox was

reasonable and necessary treatment of his compensable

injury, and that Dr. Knox’s referrals to Dr. Johnson and

Dr. Ennis were likewise reasonable and necessary medical

treatment of his compensable injury. I also find that the

claimant is entitled to continued treatment by Dr. Knox,

Dr. Johnson and Dr. Ennis.

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages. Ark.

State Highway & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition. Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).
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The Commission has previously ordered that the

healing period ended on June 27, 2007, based upon

Dr. Armstrong’s statement that the claimant had “probably”

reached maximum medical improvement. However, Dr. Knox

disagreed with Dr. Armstrong’s interpretation of the MRI

studies, and after a new MRI, Dr. Knox recommended new

conservative treatment in the form of epidural steroid

injections in addition to continued physical therapy which

provided some measure of benefit to the claimant. Steroid

injections are active treatment, according to the Arkansas

Courts. Amaya v. Mill, 102 Ark. App. 119, 241 S.W.3d 271

(2008). Thus Dr. Knox was not merely recommending pain

management but was actively treating or attempting to treat

the claimant. I find that the claimant entered a new healing

period at the time that Dr. Knox identified changes

including a herniated disc at C3-4 which were compatible

with the claimant’s cervical complaints, on July 9, 2007,

and that the healing period has continued to a date yet to

be determined. The claimant has not yet been released to

work, and is entitled to temporary total disability benefits

from July 9, 2007 to a date yet to be determined.
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Contempt is available under Ark. Code Ann. Secs.

11-9-706 and 802. Under Section 706(b), “[i]f any person or

party in proceedings before the commission ... refuses to

comply with any final order of an administrative law judge

or the commission,... , then the person or party, at the

discretion of the administrative law judge or the

commission, may be found to be in contempt of the commission

and may be subject to a fine not to exceed ten thousand

dollars ($10,000).” Under Section 802(e), “[i]n the event

that the commission finds the failure to pay any benefit is

willful and intentional, the penalty shall be up to

thirty-six percent (36%), payable to the claimant.”

The Commission ordered the respondents to pay for

reasonable and necessary medical treatment of his neck,

twice, and after authorizing a visit to Dr. Knox, who

characterized the visit as a consultation and participation

in the claimant’s care, and paying for another MRI as

recommended by Dr. Knox and a follow-up visit as well,

denied further medical treatment, despite his continued

limitations and pain, and need for treatment. I find that

the respondents have willfully and intentionally refused to

pay benefits required by a final order of the Commission and
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should be held in contempt, and the maximum penalty should

be imposed.

The claimant has proven that Dr. Knox’s treatment

was reasonable and necessary medical treatment of his

compensable injury, and that he is entitled to additional

medical treatment for his compensable neck injury from

Dr. Knox and the doctors to whom Dr. Knox referred the

claimant. The claimant is entitled to additional temporary

total disability benefits from June 27, 2007 until a date

yet to be determined. This claim was controverted, and the

claimant’s attorney is entitled to fees on the indemnity

benefits awarded, as well as for his work on appeal. Lastly,

the respondents willfully and intentionally refused to

comply with the Commission’s orders to provide reasonable

and necessary medical treatment of the claimant’s neck

injury, and the maximum penalty should be imposed. For the

aforementioned reasons, I must respectfully dissent from the

majority opinion.

___________________________________
PHILIP A. HOOD, Commissioner


