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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 1, 2008.

The Administrative Law Judge entered the following

findings:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about March 1, 2006.
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3. The claimant earned an average weekly wage of
$509.00 which would, if found compensable,
entitled her to a temporary total disability
rate of $339.00 and a permanent partial
disability rate of $254.00

4. Due to her carpal tunnel surgeries, claimant
was off work from March 29, 2007, until May
22, 2007, and from July 11, 2007, until
September 24, 2007.

5. Respondents have controverted this claim in
its entirety.

6. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable work-related bilateral
carpal tunnel syndrome.

The claimant alleges that she sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies
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the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we find that the facts in this

claim are clearly distinguishable from the facts in the

recent decision of Sally v. Servicemaster, ___ Ark. App.

___, ___S.W.3d ___ (March 18, 2009) handed down by the

Arkansas Court of Appeals. Sally v. Servicemaster, supra.

did not become law until well after the Administrative Law

Judge issued her opinion on June 27, 2008. As the facts in

both cases are distinguishable, we do not find Sally to be

controlling. The claimant in Sally developed pain in his

hands shortly after he had been assigned additional duties

involving the use of a floor scrubber. The claimant in the

present case, however, had been performing the same duties

of a “nester” ever since she was hired in 2000, without any

additional hand or upper extremity intensive duties added to

her job duties. This fact, in and of itself, distinguishes

the two cases on the issue of major cause. Moreover, once
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the claimant in Sally developed symptoms to the point that

he sought medical treatment, he reported the problem to his

employer and filed a workers’ compensation claim within

three weeks. The claimant in the present case, however,

first sought treatment for pain in her wrists, hands and

fingers in April of 2005, then again in the fall of 2006,

eventually underwent surgery in April of 2007, collected

short term disability benefits, and exhausted her FMLA

leave, before she ever notified her employer that she

believed her condition was work related. Thus, the claimant

in the present claim did not believe her claim was

compensable until after she decided that she needed it to be

compensable because all of her other means of leave and

income had been exhausted. Finally, unlike the claimant in

Sally, the claimant in the present case was diagnosed with a

pre-existing condition of De Quervain’s tenosynovitis and

even after undergoing carpal tunnel release surgery on her

right wrist, she continued to complain of pain.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant’s sustained compensable bilateral work related

carpal tunnel syndrome injuries and is entitled to all

associated workers’ compensation benefits. As such, I must

respectfully dissent.

 The nature of the claimant’s job is not in

material dispute. The claimant was employed in the

respondent’s manufacturing facility. The factory produced

components used in hardwood flooring. The claimant’s job

title was “nester.” Her job duties required her to position
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herself on a moving conveyor belt, pick up boards of varying

lengths and put them in a box for later packing. These

duties were performed as part of a team of several other

nesters who stood along both sides of the belt and would

rotate their positions. The rotation was performed because

the individual standing in front would be having to work

faster than those in the back because more wood would be

present. 

According to Marilyn Rawls, the claimant’s

supervisor, the boards were of varying length and width.

Ms. Rawls stated the boards would be between 2 to 3 inches

wide, and up to 80 inches in length. While Ms. Rawls denied

there was a quota, she stated the employer had an

“expectation” the nesters were to fill a box holding 2-1/4"

wide boards within 1 to 1-1/2 minutes and boxes holding 3-

1/4" wide boards in 50 to 75 seconds. Ms. Rawls stated, on

average, nesters would have filled 40 boxes per hour. Later,

under cross-examination, Ms. Rawls was asked if having a job

as a nester was “pretty rapid work with both hands?”

Ms. Rawls characterized the job as: “It’s constantly picking

up a board and putting it in the other hand and putting it
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in a box. It’s a constant.” She also estimated the time

involved picking up a board, transferring it to the other

hand, turning it and placing it in the box was a time of

approximately 5 seconds. The claimant, who testified by way

of deposition, corroborated Ms. Rawls’ testimony, stating

that sometimes on her shift as many as 400 boxes were filled

and the boards were grabbed and placed in the boxes in a

matter of seconds. 

The testimony regarding the work being performed

by the nesters was further corroborated by Kerwin Coleman,

the claimant’s husband. While Mr. Coleman was not employed

by the respondent employer, he was a supervisor in a similar

operation. His description of the duties of a nester was

similar to that set out by Ms. Rawls. 

The testimony of the above witnesses makes it

apparent the job of a nester was very hand-intensive labor.

The workers were required to repeatedly pick up boards up to

a half inch thickness, some being several feet long, and

place them in a box. While there was some rotation among the

nester team so that the workers were not always standing in

the high volume area, nonetheless, it appears this job was
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one involving continuous activity, involving grasping,

lifting, and turning. While the claimant does not have to

establish her job involved rapid and repetitive motion to

prevail in this claim, I believe it is significant that her

job was clearly both.

The claimant was employed in the respondent’s

factory in 2000 and had continued to be employed there,

mostly as a nester, until she began missing work because of

her carpal tunnel syndrome in the spring of 2007. By the

time of the hearing, she had returned to work for the

respondent as a grader, a less physically demanding

position. Significantly, no testimony or other evidence

involved demonstrated the claimant engaged in any activities

outside her employment which placed any significant amount

of stress on her hands or wrists. In fact, it is difficult

to envision any type of non-job-related activity which would

have been as hand-intensive or stressful as the employment

regimen described by the witnesses at the hearing. 

The medical records also objectively established

the claimant had carpal tunnel syndrome. The claimant’s

treating physician was Dr. Kenneth Purvis, a general
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practitioner in Warren, Arkansas. His treatment notes in the

spring and fall of 2005 discuss the claimant as being

diagnosed with De Quervain’s tenosynovitis. This condition

was treated with medication and resolved. In a treatment

note dated September 20, 2006, Dr. Purvis states the

claimant was “complaining bitterly of pain in her hands and

tingling.” The note goes on to state that the claimant did

not want to consider having carpal tunnel surgery done. 

Dr. Purvis next mentions the claimant’s hand

complaints on January 29, 2007. In a treatment note of that

date, he once again noted complaints of pain in both hands

and paresthesia. While he stated the condition was “not

clearly carpal tunnel syndrome,” he did provide her some

medication to treat that condition. 

He also appears to have referred her to

Dr. Shailesh Vora, a neurologist in El Dorado, Arkansas.

Dr. Vora performed a nerve conduction study of the claimant

which, according to his report of March 8, 2007,

demonstrated the claimant was suffering from bilateral

median central distal neuropathy. 
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In Dr. Purvis’ treatment note of March 26, 2007,

he stated, “Angela Coleman presents with a continual

bilateral carpal tunnel pain.” He then states she would be

referred for evaluation to “Dr. Clark” (presumably

Dr. Charles Clark, a Pine Bluff orthopedic surgeon). 

 The claimant saw Dr. Clark on March 28, 2007, and

in a report of that date, he reviewed the claimant’s

physical condition and stated her neurological evaluations

demonstrated neuropathies on both wrists with the right

being worse than the left, and that both wrists were

consistent with carpal tunnel syndrome. Dr. Clark later

performed carpal tunnel releases on both of the claimant’s

wrists. The surgery on the right wrist was performed on

April 4, 2007, and the left wrist surgery was on July 11,

2007.

Even the majority, by affirming and adopting the

Administrative Law Judge, acknowledged the claimant had an

objectively verified case of carpal tunnel syndrome. The

majority also, by affirming and adopting the Administrative

Law Judge, agreed the medical treatment the claimant

received was appropriate for this condition. The only
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question left for determination is whether the claimant’s

employment-related duties caused her to develop this

condition.

In reviewing the record, it appears the claimant

was engaged in a very hand-intensive job. Based upon the

testimony of the witnesses, most particularly Marilyn Rawls,

the claimant’s immediate supervisor, the claimant was

required to repeatedly pick up boards of varying length,

flip them over and place them in a box. This act was

performed over and over throughout an eight-hour day.

According to Ms. Rawls, who was called by the respondent,

the claimant would have had to perform this cycle of

movement every five seconds. The testimony of all the

witnesses was that the job involved repetitive gripping,

lifting, and twisting of the wrists. Also, the job required

the use of both hands in performing this task. 

No evidence was offered suggesting the claimant

performed any non-job-related activity which placed this

type of stress on her hands or wrists. In other words, the

only cause of the claimant’s condition shown to exist in the

record was her job-related activities. Further, as this
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Commission has noted on numerous occasions, the type of

activities the claimant was engaged in are commonly

associated with the development of carpal tunnel syndrome. 

In finding the claimant did not meet her burden of

proof, the majority, by affirming and adopting the

Administrative Law Judge’s opinion, seem to rely primarily

on the claimant not having clearly reported a job-related

injury to the respondent prior to filing a claim in May

2007, and a perceived lack of credibility in regard to the

claimant’s testimony. However, neither of those two points

are supported by the evidence. 

The claimant testified she advised her immediate

supervisor about having wrist pain. In response to these

complaints, the claimant was given a wrist support by her

employer. Ms. Rawls did not dispute that and agreed that she

was aware that the claimant’s wrist was hurting. Even the

Administrative Law Judge found the claimant had told

Mr. Marty Reep (the respondent employer‘s safety

coordinator), and Ms. Rawls she had developed carpal tunnel

syndrome as early as 2006. However, the majority, by

affirming and adopting the Administrative Law Judge faults
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the claimant for not associating her carpal tunnel injury

with job-related activity. 

Even if it is correct the claimant did not connect

the development of her carpal tunnel syndrome with her

employment until significantly after the symptoms has

manifested themselves, I fail to see the significance of

that point for the purpose of determining compensability of

this claim. The issue here is not when the claimant realized

her job was causing her to develop this problem, but whether

her job-related activities caused them. 

The majority opinion also implies the claimant’s

medical history revealed a pre-existing condition related to

her carpal tunnel injury. However, my review of the medical

records does not demonstrate any such pre-existing condition

existed. The only ailment which the majority could be

referring to is the diagnosis of De Quervain’s tenosynovitis

in 2005. However, that condition involves inflammation in

the synovial sheath surrounding the tendons in the thumb.

The condition causes swelling and pain of the thumb, but is

a different condition than carpal tunnel syndrome, and had
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completely resolved by the time the claimant began reporting

the symptoms of carpal tunnel syndrome in September 2006.

Recently, the Arkansas Court of Appeals handed

down an Opinion exactly in point with the present case. In

Sally v. Servicemaster, ___ Ark. App. ___, ___ S.W.3d ___

(March 18, 2009), the claimant was employed as a building

custodian. He testified he had begun working for this

employer in June 2005 and he had started experiencing pain

in his hands in June 2006. He related the onset of this pain

with the use of a motorized floor scrubber. He was

eventually diagnosed with carpal tunnel syndrome,

objectively confirmed by a nerve conduction test. However,

when Mr. Sally advised the employer he was seeking workers’

compensation benefits for this condition, the respondent

controverted his claim. Later, this Commission denied the

claim, finding Mr. Sally did not offer sufficient evidence

to establish his claim. 

As explained by the Court of Appeals, the

Commission denied the claim because Mr. Sally did not advise

his employer when he sought medical attention that it was

for a work-related injury. The Commission also discounted
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the claimant’s testimony as to the connection between his

job and his carpal tunnel syndrome because the claimant was

an interested party. In explaining that conclusion, the

Commission used exactly the same language as the

Administrative Law Judge did in the present case.

The Court of Appeals reversed the Commission and

remanded the decision for an award of benefits. The Court

held it was unreasonable for the Commission to disregard

Mr. Sally’s testimony. The Court specifically stated the

Commission erred in discrediting the claimant’s testimony

because he was an interested party. As the Court noted, the

Commission credited the testimony of the employer’s

representative, even though they were also interested

parties. The Court stated a witness’ status as an interested

party is not a sufficient basis to disregard the offered

testimony.

Another important factor cited by the Court in

Sally was, like here, no other evidence was developed

suggesting any cause for Mr. Sally’s condition other than

his job-related activities. As the Court noted, carpal

tunnel syndrome is recognized as a gradual onset injury. The
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Court concluded, absence evidence of the contrary, hand-

intensive job duties such as that performed by Mr. Sally,

were a likely cause of his carpal tunnel syndrome. 

Another salient point made by the Court which is

directly applicable here, was the rejection of the

Commission’s conclusion that Mr. Sally’s failure to notify

his employer was a basis for denying his claim. The Court

stated the delay was irrelevant. The Court held the question

was whether the condition was related to Mr. Sally’s work.

The Court concluded its Opinion with the following

statement:

“It is undisputed that carpal-tunnel
syndrome is the basis for appellant’s
disability and need for treatment. The
only issue to decide is whether the
condition was related to appellant’s
work. Nothing in the record indicates
another cause for appellant’s carpal-
tunnel syndrome, and the medical records
show no evidence of any carpal tunnel
symptoms prior to appellant presenting
at the emergency room on September 1,
2006. Under these circumstances, we
agree that there is no substantial
evidence to sustain the Commission’s
refusal to make an award. See
Heptinstall v. Asplundh Tree Expert Co.,
84 Ark. App. 215, 220, 137 S.W.3d 421,
424 (2003) (holding that if the
claimant’s disability arises soon after
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the accident and is logically
attributable to it, with nothing to
suggest any other explanation for the
employee's condition, we may say without
hesitation that there is no substantial
evidence to sustain the Commission’s
refusal to make an award); Bates v.
Frost Logging Co., 38 Ark. App. 36, 40,
827 S.W.2d 664, 666 (1992).

The facts in the present case compel a decision

favorable to the claimant. The claimant’s job was clearly

hand-intensive. Even testimony from her supervisor,

testifying on behalf of the respondent, reflected her job

involved frequent and repetitive lifting and grabbing during

an entire eight-hour shift, in a repeating five-second

cycle. While it appears the claimant did rotate to different

positions on the conveyor belt, she nonetheless still

performed basically the same functions throughout her work

day. The record also establishes the claimant was employed

in this job for several years. It is not surprising that she

eventually started developing carpal tunnel syndrome. In

fact, the condition became severe enough she eventually

obtained a splint from her employer to help alleviate the

symptoms. 
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Much was made of the claimant’s failure to advise

the respondent sooner of her developing condition. However,

as the Court held in Sally, there is no great significance

to this point. The critical factor is whether the claimant’s

job caused her to develop carpal tunnel syndrome, not when

she told the employer of it. 

Further, it appears the respondent was aware the

claimant had carpal tunnel syndrome. One of the respondent’s

witnesses that testified in this case was Marty Reep, who

stated among his job duties was the handling of workers’

compensation claims for the respondent’s employees. He

indicated he was not aware the claimant wanted to pursue a

workers’ compensation claim for carpal tunnel syndrome until

she filed a claim with the Commission. However, he also

testified about a meeting between himself, the claimant, and

Ms. Rawls in March 2007. He stated the purpose of this

meeting was for him to explain the difference between

workers’ compensation and short term disability to the

claimant. However, it appears to me Mr. Reep and Ms. Rawls

must have had some idea the claimant’s carpal tunnel
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syndrome was related to her job or there would have been no

purpose in having the meeting.

 Regardless of when the respondent was specifically

told that the claimant believed her carpal tunnel syndrome

was job related, it is readily apparent the claimant

developed this condition and there is considerable evidence

connecting it to her job. Most importantly, nothing suggests

the claimant was engaged in any other hand-intensive

activities which would have likely caused this condition. As

the Court of Appeals noted in Sally, carpal tunnel syndrome

is associated with gradual onset injuries. The claimant

provided credible testimony as to what her job duties were

and her testimony was corroborated by the respondent’s own

witness. I believe the testimony of the claimant and

Ms. Rawls and the medical evidence establishes a causal

connection between her employment and her carpal tunnel

syndrome. 

I also believe the respondent was aware of this

injury by March 2007 at the latest. Ms. Rawls testified she

knew the claimant’s hands were hurting well before the

meeting with Mr. Reep. Also, the claimant was given a splint
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to wear because of her recurring hand pain. Given the well

known connection between carpal tunnel syndrome and

repetitive motion, I cannot believe the respondent did not

realize the claimant’s hand problems potentially were job

related.

In conclusion, I note the striking similarities

between this case and Sally. While the majority has

attempted to distinguish this case from Sally, the majority

only points out factual differences, while ignoring the

actual errors in reasoning. In my opinion, the decision in

Sally and similar cases from this Commission and the Court

of Appeals, when applied to the facts of this case, compel a

finding of compensability. For the aforementioned reasons I

must respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


