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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F510086 & F510084

RCODNEY COHNS,

EMPLOYEE CLAI MANT

Dl LLARD S STORE SERVI CES,

EMPLOYER RESPONDENT NO. 1
FI DELI TY & GUARANTY I NS. COVPANY,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED JANUARY 5, 2009

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE TERRENCE C.
JENSEN, Attorney at Law, Benton, Arkansas.

Respondents No. 1 represented by the HONORABLE M CHAEL
R MAYTON, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondents No. 1 appeal an opinion and order of
the Admi nistrative Law Judge filed July 15, 2008. In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and conclusions of |aw

1. The Arkansas Wrkers’ Conpensation Conm ssion
has jurisdiction of this claim
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2. On February 21, 2005, the relationship of
enpl oyee- enpl oyer-carrier existed anong the

cl ai mant and respondents #1, when the clai mant
earned an average weekly wage of $450. 00, which
gener ated conpensation benefit rates of
$300. 00/ $225. 00, for temporary total/permanent
partial disability.

3. On February 21, 2005, the claimant sustai ned an
injury to his cervical spine arising out of and in
the course of his enploynment, which rendered him
tenporarily totally disable for the period June 30,
2005, through Septenber 6, 2005.
4. Respondents #1 shall pay all reasonabl e and
nmedi cal expenses in connection with and grow ng out
of claimant’s February 21, 2005, cervical spine
injury.
5. Medical treatnment rendered to the clai mant
under the care of Dr. Jack Sonmers and Dr. J.
Zachary Mason, was reasonably necessary in
connection with the claimant’s February 21, 2005,
cervical spine injury.
6. Respondents #1 have controverted the
conpensability of the claimant’s February 21, 2005,
cervical spine injury inits entirety.
We have carefully conducted a de novo review of the
entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful

Conm ssi on.
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W therefore affirmthe July 15, 2008 deci sion of
the Adm nistrative Law Judge, including all findings of
fact and conclusions of |law therein, and adopt the
opi nion as the decision of the Full Conm ssion on
appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Admi nistrative Law Judge's
deci sion in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the clainmant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anount of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002) .

T IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.
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DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion finding that the claimant proved by a
preponderance of the evidence that he sustained a
conpensabl e cervical injury on February 21, 2005. 1In ny
opinion, the claimant has failed to neet his burden of
pr oof .

The cl ai mant was enpl oyed by the respondent
enpl oyer in the shipping and receiving departnment. On
February 21, 2005, the claimant was working on a
conveyor and fell. He was thrown into a wall and
i medi ately reported the incident to M. M ke Mason, the
respondent enpl oyers Shippi ng Manager. M. Mason
conpleted an injury report. On February 22, 2005, the
cl ai mant sought treatnent fromDr. Scott Carle. The
cl ai mant conpl ai ned of a shoulder injury but nakes no
mention of a neck injury. Dr. Carle noted that the
claimant’s “neck nmoves in all planes without limtation.
No involuntary nuscle spasmis noted. Reflexes are
symretric at the biceps, triceps and brachiorandialis
muscl e groups.” Dr. Carle assessed the claimant with a
ri ght shoul der strain and physical therapy. The
cl ai mant was put on light duty. On March 7, 2005, Dr.

Carle released the clainmant fromhis care and to ful
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duty. The nedical records fromthe claimant’s treatnent
fromDr. Carle contain no nention of neck pain.

The claimant testified at the hearing that he
told Dr. Warren, another physician in Dr. Carle’s
clinic, that he was still hurting in his neck. However,
t he nmedi cal records do not indicate that Dr. Warren
treated the clai mant.

The cl ai mant contended that after his rel ease
to full duty he still suffered fromneck pain. However,
the clai mant sought treatnent fromhis primary care
physician, Dr. A Jack Soners, on March 9, 2005, March
21, 2005 and April 14, 2005 and the nedical records from
those visits do not nention neck pain. The clai mant
conpl ai ned of chest pain, chronic back pain triggered by
physi cal activity and groin pain.

On June 2, 2005, the clainmant conplained to
Dr. Somers of upper and | ower back pain. Dr. Soners
ordered an MRl of the claimant’s cervical and | unbar
spines. Based on the results, Dr. Somers referred the
claimant to Dr. Zachary Mason

The cl ai mant sought treatnment from Dr. Mason
on June 14, 2005. Dr. Mason noted: “This is a 50 year
old male, who states for years w thout cause he has had
neck pain which has gotten progressive, radiating into

the bilateral shoulders and traveling out into the arns
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and fingers. He also has sone |ow back pain....” Dr.
Mason ul timately di agnosed cervi cal spondyl osis and
performed an anterior cervical discectony at C5 and C6
on July 5, 2005. The claimant returned to work on
Sept enber 6, 2005.

Ark. Code Ann. § 11-9-102(4)(A) (i) (Supp.
2005) defines "conpensable injury"” as "[a]n accidental
injury causing internal or external physical harmto the
body ... arising out of and in the course of enploynent
and which requires nedical services or results in
disability or death. An injury is “accidental’ only if
it is caused by a specific incident and is identifiable

by tinme and place of occurrence.” Wal-Mart Stores, Inc.

v. Westbrook, 77 Ark. App. 167, 72 S.W3d 889 (2002).

The phrase "arising out of the enploynent refers to the
origin or cause of the accident,” so the enpl oyee was
required to show that a causal connection existed

between the injury and his enpl oynent. Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W2d 879 (1985).

bj ective nedical evidence, while necessary to
establish the existence and extent of an injury, is not
essential to establish a causal rel ationship between the

injury and the work related accident. Val-Mrt Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S. W2d 522

(1999). Except in the nost obvious cases where causation
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i s established through common sense observation and
deduction, the existence of a causal relationship may
require the assistance of expert nedical evidence.

Cotton v. Ball & Prier, Full Conm ssion Opinion,

Sept enber 23, 1997 (d aim No. E512437); Jeter v. B & R

MG nty Mechanical Co., Full Conm ssion Opinion, Murch

6, 1997 (d aim No. E208256), Affirnmed by the Court of
Appeal s, See, Jeter v. B & R MG nty Mechanical Co., 62

Ark. App. 53, 968 S.W2d 645 (1995); and Jackson v.

Bosl ey Construction, Inc., Full Comm ssion Opinion,

March 6, 1997 (C aim No. E009401). “To be sure, there
wi Il be circunstances where nedical evidence will be
necessary to establish that a particular injury resulted

froma work-related incident but not in very case.” Van

WAgner, supra.

In my opinion, a review of the evidence
denonstrates that the claimant has failed to neet his
burden of proof. The nedical evidence denonstrates that
the claimant had a | ong standing history of neck pain
prior to the February 21, 2005, incident. This coupled
with the claimant’s inconsistent testinony is sufficient
to reverse a finding of conpensability.

The cl ai mant gave i nconsistent testinony that
was contradicted by the evidence. In ny opinion, the

claimant’s credibility is suspect at best. For
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i nstance, at the hearing, the claimnt could not even
recall which shoul der he injured on February 21, 2005.
He said he thought it was his | eft shoul der but the
nmedi cal records indicate it was his right shoul der.

Furthernore, the claimant testified that
“several tinmes” he told Dr. Carle his neck was hurting.
However, not one single report fromDr. Carle nentions
neck pain. |In fact, the first three visits with Dr.
Sonmers fail to mention neck pain as well. This is
contrary to the claimant’s assertion he reported neck
pain to Dr. Soners. Moreover, when confronted with Dr.
Mason’ s records indicating he had neck pain for years,
di sputed the accuracy of Dr. Mason’s records.

| find the claimant is not a credi ble w tness
and that the nedical records fail to show the claimnt’s
cervical problens were related to his fall on February
21, 2005. Sinply put, | cannot find that the clai mant
proved by a preponderance of evidence that there is a
causal connection between his February 21, 2005,
i ncident and his cervical problenms. Accordingly, | nust
dissent fromthe majority’s finding that the clai mant
sust ai ned a conpensabl e neck injury on February 21,

2005.

KAREN H. MCKI NNEY, COWM SSI ONER



