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BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAIM NO. F612944

ROBBI E CLI NE, EMPLOYEE CLAI MANT
LENNOX | NDUSTRI ES, EMPLOYER RESPONDENT NO. 1
ACE AMERI CAN | NSURANCE COVPANY,

c/o ESIS, INC,

| NSURANCE CARRI ER/ TPA RESPONDENT NO. 1

SECOND | NJURY FUND RESPONDENT NO. 2

OPI Nl ON FI LED FEBRUARY 25, 2009

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SHEI LA CAMPBELL
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by the HONORABLE BETTY
HARDY, Attorney at Law, Little Rock, Arkansas.

The Second Injury Fund was excused from participation at
t hi s hearing.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opi nion and order of
the Adm nistrative Law Judge filed May 29, 2008. In
said order, the Adm nistrative Law Judge nmade the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensation

Comm ssion has jurisdiction of this
claim



dine -

F612944
2.

2

The enpl oyer -enpl oyee-carri er
rel ati onship existed on or about January
2005, and at all other relevant tines.

The claimant’s average weekly wage was
$679. 30, which would entitle himto a
conpensation rate of $466.00 for
tenporary total disability benefits.

The claimant returned to work on June
12, 2006.

The cl ai mant has proven by a

preponder ance of the evidence that he
suffered a conpensable injury, i.e.,

bil ateral carpal tunnel syndrome, while
perform ng enpl oynment servi ces.

Cl ai mant has proven by a preponderance
of the evidence that he is entitled to
tenporary total disability benefits from
the date he | ast worked March 1, 2006,
until June 12, 2006, the date he
returned to work.

Cl ai mant has proven by a preponderance
of the evidence that the nedical
treatment by Dr. Davis and Dr. Rhodes,
including the bilateral carpal tunnel

rel ease surgeries, was reasonable and
necessary and related to his conpensable
wor k-rel ated injury.

Respondents are entitled to an offset
for all nedical bills paid by claimant’s
group health insurance carrier and
short-termdisability pursuant to Ark.
Code Ann. 811-9-411.

Claimant is entitled to the maxi num
attorney’s fee on the disability
benefits awarded herein, one-half to be
pai d by the respondents and one-half to
be withheld fromthe claimant’s award of
benefits.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe May 29, 2008,
decision of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |unp
sum wi t hout di scount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee i s governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
amended by Act 1281 of 2001. Conpare Ark. Code Ann. 8§
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002). For prevailing on this appeal before the
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Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

I'T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
finding that the clainmant proved by a preponderance of
t he evidence that he sustained a conpensable injury in
the formof bilateral carpal tunnel syndrone. Based upon

nmy de novo review of the record, | find that the

claimant has failed to neet his burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer in the naintenance departnent. The cl ai mant had
wor ked for the respondent enployer for about sixteen
years. For seven years he worked as a fabricator
operat or, | oading and unl oadi ng machi nes that bend netal

and flipping netal. In 2000 or 2001 he begin working in
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t he mai nt enance departnment. His job duties entailed
supporting production by doing anything fromrepairing
machi nes to novi ng machines. The claimant’s job duties
woul d vary from day-to-day depending on what was goi ng
on that shift.

The claimant testified that in January of 2005
hi s hands were hurting and cranping. |In Septenber of
2005, the claimant sought treatnment from Dr. Davis.
Utimately he cane under the care of Dr. Rhodes who
performed bilateral carpal tunnel releases in March of
2006. The cl aimant was off work from March 1, 2006
t hrough June of 2006 when he returned to work. The
claimant filed his claimunder his group health
i nsurance and received short termdisability benefits
whil e he was off work due to surgery and recovery. The
claimant did not file a workers’ conpensation claim
until Novenber 29, 2006. He testified that he did not
file the claimuntil he |earned froma co-worker on the
assenbly line that she was receiving worker’s
conpensation benefits for carpal tunnel syndrone.

The claimant admtted that he worked part-tine
in mai ntenance for the City of Hunphrey on his tine off.
The cl ai mant contended that he told Tim Brown, the plant
nurse, about his hands but M. Brown told himit was not

work-related and to continue treatnent with his nedica
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i nsurance. The claimant admitted he did not |ike dealing
with M. Brown because of other problens involving other
cl ai ms under FM.A.

David Patterson testified that he was enpl oyed
by Lennox and had worked with the claimant in
mai nt enance performng simlar work for approxi mately
four or five years. He recalled a conversation between
M. Brown and the clai mant about his conplaints, as
fol |l ows:

Robbie and I went up to the nurse’s

station, and he was inquiring to Tim

Brown that he was havi ng probl ens

with his wists and had been to the

doctor and they told himthat he had

carpal tunnel, | think it was

called. And, he told themthat they

said they thought it was workman’s

conp related. And at that tinme Tim

told him “They don’t make that

deci sion, we nake it.”

M. Brown told the claimant he would have to
use short termdisability if he had to take off work.
M. Patterson testified that he had a simlar problem
with a workers’ conpensation claimthat he had
eventually filed. He stated that the conversation
between M. Brown and the claimant occurred prior to the
clai mant’ s surgery because the cl ai mant knew he was

going to have surgery at the time. He recalled that he

|ater told the claimant prior to the claimnt’s surgery
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about the fact that he had contacted the Comn ssion
directly in connection with his claim

TimBrown testified that he was the onsite
energency nedi cal technician for Lennox. He is also the
adm nistrator of the short termdisability, FMA,
wor kers’ conp, and attendance. He testified that he had
wor ked with the claimant on FMLA issues. He recalled a
di spute in which the claimant was not happy with an FMLA
deci sion and conpl ai ned about M. Brown to the HR
Manager. He testified that the only conversation he had
with the claimant was on Decenber 15, 2005, when he
| earned the clai mant had been told he had carpal tunnel
and needed surgery. He said that he gave himshort term
di sability paperwork and that the claimant asked him
what causes carpal tunnel. M. Brown responded by asking
hi m what his doctor had told himand the claimnt stated
that the doctor was still doing testing. He testified
that the claimant did not indicate he wanted to file a
wor kers’ conpensation claimnor did he refuse to all ow
himto fill out workers’ conpensation paperwork. He did
contact the clainmant about filling out the paperwork to
file a workers’ conpensation claimafter his supervisor
received a letter fromthe Conm ssion. He conpleted a
Form N stating that the enployer was notified of the

clai mor accident on February 28, 2007, at 3:00 p.m He
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testified that he could not recall receiving any other
carpal tunnel clains from maintenance enpl oyees but had
recei ved conplaints fromassenblers. He did not recal

the neeting with Patterson and the clai mant and di sputed
the testinony that the claimant told himthat it should
be a workers’ conpensation claim He testified that the
cl ai mant never told himthat his carpal tunnel canme from
anything el se other than work nor did he tell himthat

it came from worKk.

John Meyers testified that he is the Manager
of Safety, Health, and Environnental Affairs for Lennox.
He has worked in the position as Brown’ s supervisor
since July 1, 2007. He testified that he was fam i ar
with the job duties of a nmaintenance worker as reflected
in the job analysis in the report from Johnson
Managenent Systens and the DVD. He explained that it is
a highly technical job involving diagnostics and
physi cal activity such as pulling electrical wre,
runni ng conduit, machine repairs, operating different
tools, fork lift operation, and others.

He explained that the job varies from day-to-
day and from hour-to-hour. He estimated that the job
i nvol ved the use of power-assisted tools approximately
fifteen or twenty percent of the tine. He testified that

based on his ergonom c surveillance of the job as a
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mai nt enance person, he had not seen any risk factors
that could be related to trauma di sorders such as carpa
tunnel. On cross-exam nation, he testified that noving
wists ten to twenty tinmes per mnute would be
considered repetitive and that if a naintenance person
had difficulty with a screw, it could involve to trauna
and to cumul ative trauma when coupled with excessive
force or extrene posture.

Dr. Rhodes testified by way of deposition. He
testified that he did his fellowship in hand surgery and
was board certified in orthopedic surgery. He first
treated the claimant on January 26, 2006. At that tine,
the clai mant provided a history of hand pain and
nunbness. He ordered a nerve conduction study which
resulted in findings of severe bilateral carpal tunnel
syndrome. The clainmant did not provide himw th any work
history. He testified that he was famliar with
referrals from Lennox for people with carpal tunnel. He
expl ai ned that those patients used their hands
extensively lifting and using power tools. He testified
the use of air guns and hamrers could contribute to
carpal tunnel syndrome. He performed carpal tunnel
rel ease on April 12, 2006, on the left side and on March
1, 2006, on the right side. He did not take the clai mant

of f work. He said the claimant had reported being
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synptomatic for a year previous to his initial visit. He
testified that after the surgery, the claimnt had ful
range of notion and did not need therapy or an

i npai rment. He noted that his reports showed the
claimant was still having incisional pain and he

rel eased himfrom nedical treatnent on May 15, 2006. He
testified that his opinions were stated within a
reasonabl e degree of nedical certainty. On cross-

exam nation, he testified that he was not famliar with
the claimant’s job duties and could not state within a
reasonabl e degree of nedical certainty that his work
caused his carpal tunnel syndrome. He testified that
there were four different categories for a person to
devel op carpal tunnel: “anatom cal, idiopathic,
exertional or systemc”. He did not find that the

cl ai mant had any anatom c reason for having carpa
tunnel. He testified that idiopathic nmeans an
unexpl ai ned reason and that the claimnt would fall into
either the idiopathic or exertional categories.

The nmedi cal records reflect that the clai mant
has a history of nedical problens of hypertension,
cervical degenerative disc disease, fibronyalgia. The
initial nerve conduction study perforned on Septenber 2,
2005 resulted in normal findings with a notation that

eval uation of cervical nerve root should be carried out.
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A subsequent MRI of the cervical spine resulted in
normal findings. The records reflect that a subsequent
nerve conduction study perfornmed on January 31, 2006,
resulted in findings of severe carpal tunnel syndrone in
bot h upper extremties with the right worst than the

|l eft. Reports reflect that Dr. Rhodes perforned carpa
tunnel release on the right side on March 1, 2006 and
the left side on April 12, 2006. On April 27, the
claimant returned for a post-op evaluation w thout
conplaints. OnMay 15, 2006, he returned with conplaints
of continued pain in the left side. He was ordered into
t herapy and given a nedrol dosepak and tramadol. He was
schedul ed to return back on an as needed basis.

The cl ai mant asserts that he sustained a work-
rel ated gradual onset of carpal tunnel syndrone.
Therefore, the claimant is not required under the
provi sions of Act 796 of 1993 to establish that his work
duties required rapid repetitive notion in order to
establish the conpensability of his carpal tunne

syndrone injury. See Kildow v. Baldwi n Piano & O gan,

333 Ark. 335, 969 S.w2d 190 (1998).

Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp
2005) defines a “conpensable injury” as:

(ii) An injury causing internal or

external physical harmto the body
and arising out of and in the course
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of enploynment if it is not caused by
a specific incident or is not
identifiable by tinme and place of
occurrence, if the injury is:

(a) Caused by rapid repetitive
notion. Carpal tunnel syndronme is
specifically categorized as a
conpensable injury falling within
this definition[.]

The neaning of the term*“rapid repetitive”

noti on has been construed many tines. See Lay v. United

Parcel Service, 58 Ark. App. 35, 944 S.W2d 867 (1997);

Kildow v. Baldwin Piano & Organ, 58 Ark. App. 194, 948

S.wW2d 100 (1997); and Baysinger v. Air Sys., Inc., 55

Ark. App. 174, 934 S.W2d 230 (1996). On May 21, 1998,
t he Arkansas Suprene Court reversed the decision of the

Arkansas Court of Appeals in Kildow. See Kildow v.

Baldwin Piano & Organ, 333 Ark. 335, 969 S. W2d 190

(1998). It held that the Conm ssion, and consequently
the Court of Appeals, had erred in its interpretation of
Ark. Code Ann. 8§ 11-9-102(5)(A()(ii), now codified 811-
9-102(4)(A)(ii), and said:

[ T] he meani ng of section 11-9-
102(5) (A (ii) is plain and

unanbi guous. That statute explicitly
provi des that CIS is both
conpensabl e and falls within the
definition of rapid repetitive
notion. To accept the Conmm ssion’s
interpretation that CTSis nerely a
type of rapid and repetitive notion
still requiring proof of that

el enent would be to ignore the
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second sentence of the provision. W
do not interpret statutes to create
superfluity. The statute provides
that CTS is specifically categorized
as a conpensable injury, not that it
is categorized as a type of rapid
repetitive notion. We will not add
words to convey a neaning that is
not here. Moreover, we will not

di sregard the | egislative intent
expressed in Ark. Code Ann. 8§ 11-9-
1001 (Repl. 1996) nmandating strict
and literal construction of the

wor kers’ conpensation statutes and
adnoni shing the court to | eave
policy changes to the | egislature.
(Enphasis in the original.]

The Suprene Court went on to say that the
statute saf eguards enpl oyers because a cl ai mant nust
prove the injury arose out of and in the course of
enpl oynment, provide objective nedical evidence of the
physi cal harm and show that the rapid-repetitive-notion
injury is the major cause of the disability or need for
treat nent.

In sum the claimnt nust still prove that he
sust ai ned a carpal tunnel syndrone injury arising out of
and in the course of enploynent, that a work-rel ated
injury is the major cause of his disability or need for
medi cal treatnent, and the conpensable injury nust be
est abl i shed by objective nedical findings.

In my opinion, a review of the evidence

denonstrates that the claimant has failed to prove that
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his carpal tunnel is a work related injury. The evidence
shows that the clai mant sought nedical treatnment on his
own and put it on his group health insurance. He filed
for short termdisability. The claimnt admtted that he
did not like dealing with M. Brown and coul d not recal
when the conversation he allegedly had with him
regardi ng his carpal tunnel syndrone.

The testinony of M. Brown is also indicative
that the claimnt did not have a workers’ conpensation
injury. M. Brown testified that the claimant had not
been happy with himin the past but he had never refused
to file a claimfor workers’ conpensation. M. Brown
recal l ed their conversation as follows:

Q Do you ever renenber having any
conversation wth M. dine about
his wists or carpal tunnel syndrone
or wanting to file a workers’
conpensati on cl ai nf

A. ... The only conversation I
recall is the one that we had on
Decenber 15'" of 2005. M. Cine
came into ny office and told ne that
his doctor said he had carpal tunne
and he may have to go out to have
surgery. Wiat did he need to do.

| explained to M. Cine that he
woul d go out on short term
disability, and at that tinme | gave
himthe paperwork to do so. He then
asked nme the guestion what caused
carpal tunnel. | told M. dine
there were nunerous things that
caused carpal tunnel, what did his
doctor say that was causing his. And
he said at that tine he didn't know
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that he was still doing further
testing.

Q At that point intime did he give
you any indication that he wanted to
file a claimfor workers
conpensati on benefits?

A. No, ma’ am

Q Didyou refuse to allow himto
fill out any paperwork regarding
wor kers’ conpensation benefits?

A. No, ma’ am

Q Didyou fill out any of the short
termdisability paperwork for M.
Cine?

A. No, nma’am

M. Brown confirned that the short term
disability forns are conpleted by the enployee and the
enpl oyee’ s physician. He stated that short term
disability benefits are only paid when the enpl oyee
i ndi cates on their formthat the condition is not work
related. M. Brown stated that he conpleted the
claimant’ s workers’ conpensation paperwork after the
respondent enployer was notified that the claimant had
filed a claim The Form N indicated that the respondent
enpl oyer was notified of the claimon February 28, 2007.

Further, the claimant did not file for
wor kers’ conpensation until November of 2006,

approximately 6 nonths after his last surgery. It was at
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that time that he received a notification that his wages
wer e being garnished for the nedical bill bal ance.

The nedi cal evidence al so does not support a
finding of conpensability. Dr. Rhodes, the claimant’s
treating physician, did not have anything in his notes
that the claimant thought his synptons were work
related. Dr. Rhodes testified that there were nany
causes of carpal tunnel syndrome and the four primry
causes are: anatomi cal, idiopathic, exertional (using
ones hands), and system c (a di sease process such as
rheumatoid arthritis, diabetes, thyroid inbal ance and
anyl oi dosis.) Dr. Rhodes testified that the claimnt’s
cause could fall into either the idiopathic or
exertional.

Therefore, after considering the fact that the
claimant filed his nedical bills with his group
i nsurance, the fact he filed for and received short term
di sability benefits, the fact Dr. Rhodes had nothing in
his notes associated the claimant’s synptons with the
claimant’s work, and the fact that the claimant did not
file a claimuntil Novenber of 2006, | cannot find that
the clai mant proved by a preponderance of the evidence
that he sustained a conpensable injury in the form of
bil ateral carpal tunnel syndrome. The evi dence sinply

does not support a finding that the najor cause of the
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claimant’s carpal tunnel syndromwas due to his job
duties with the respondent enployer. Therefore, for al
the reasons set forth herein, | nust respectfully

di ssent fromthe majority opinion.

KAREN H. McKI NNEY, Conm ssi oner



