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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 18, 2008.

The Administrative Law Judge entered the following

findings:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of
the evidence that he sustained a compensable
injury in that he has not (1) established the
presence of an injury through medical
evidence supported by objective findings or
(2) that his back condition was caused by his
employment at Respondent Dunaway.

4. Because of the above finding, the other
issues are moot and will be not addressed.

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
A. WATSON BELL, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant has proved by a preponderance of the evidence

that he sustained a compensable specific incident back
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injury on September 25, 2007, and therefore, I must

respectfully dissent.

In workers’ compensation law, an employer takes

the employee as he finds him, and employment circumstances

that aggravate pre-existing conditions are compensable.

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W.3d 150 (2003). An aggravation of a pre-existing non-

compensable condition by a compensable injury is itself

compensable. Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d

336 (1999). An aggravation is a new injury resulting from an

independent incident. Crudup v. Regal Ware, Inc., 341 Ark.

804, 20 S.W.3d 900 (2000). An aggravation, being a new

injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability

for the aggravation. Farmland Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996).

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing
internal or external physical harm to
the body...arising out of and in the
course of employment and which requires
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medical services or results in
disability or death. An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by
time and place of occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings. Ark. Code

Ann. §11-9-102(4)(D). “Objective findings” are those

findings which cannot come under the voluntary control of

the patient. Ark. Code Ann. §11-9-102(16)(a)(i).

Here, the claimant worked for the respondent as a

block layer, lifting and placing concrete blocks weighing

thirty-five pounds. On September 25, 2007, in the course and

scope of his employment, the claimant bent over to grab a 35

pound block and pain shot up through his back.  He described

the pain as being in his low back on the left side. The

claimant reported his injury to his supervisor, and told him

that he had pains in his back, running down his legs. 

That same day, the claimant sought treatment at

the White River Health Center. Bonnie Dillard, APN, treated

the claimant and recorded the following history:
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49 year old male presents with c/o low
back pain sharp, shooting pain, sudden
onset this morning while at work. Was
bent over and lifted a block and had the
sudden pain. He tried to keep working
but it got worse. So has come in for
evaluation. Hasn’t had anything like
this before.

Dillard prescribed medications, including Robaxin

(a muscle relaxer frequently used to treat muscle spasms).

The claimant testified the medications provided relief and

“stopped the pain whenever I was taking them.”  Dillard took

the claimant off of work, and then saw him again three days

later. She recorded his history that day as follows:

49 year old male presents with c/o low
back pain better but still feels like
he’s knotting up in his back. Also has
pain to right lower leg down to thigh.
But not all the time., c/o radiation of
pain does radiate down left thigh. If he
sits for very long has to get up and
move around. Girlfriend has been doing
everything for him so he doesn’t have to
get up very much.

When the claimant returned to Dillard on

October 11, he reported that his pain had been less sharp,

but the day after he attempted to return to work, he felt
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“sharp pain when he sat down.”  He was still having pain on

the left side of his back, radiating down to his knee.

Dillard recommended an MRI. The MRI, performed October 15,

revealed “mild facet and ligamentous hypertrophy” at L4-5

and L5-S1, and the radiologist gave his impression as

“minimal spondylosis in the lumbar spine.”

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce a disability for which compensation is sought.

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Minor v. Poinsett Lumber & Manf. Co., 235

Ark. 195, 357 S.W.2d 504 (1962); St. Vincent Medical Center

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

Here, the claimant has presented objective

findings of his injury: muscular hypertrophy and

spondylosis. This Commission has previously held that

muscular hypertrophy is, in fact, an objective finding

sufficient to support a finding of compensability. Burrow v.

B & H Transportation, Full Commission Opinion filed April 1,
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1998 (E603757); see also, Laney v. Cooper Tire & Rubber Co,

Full Commission Opinion filed Sept. 23, 1998 (E613757).

Spondylosis is defined as “a degenerative joint

disease affecting the lumbar vertebrae and intervertebral

disks, causing pain and stiffness, sometimes with sciatic

radiation due to nerve root pressure by associated

protruding disks or osteophyte.” Dorlands Illustrated

Medical Dictionary, 28th Edition, 1994.

The majority seems to find that due to the radiologist

stating the claimant’s MRI shows “minimal spondylosis” the

claimant has somehow only provided objective findings of a

degenerative condition. This is simply not true.

The requirement that a compensable injury be

established by medical evidence supported by objective

findings applies only to the existence and extent of the

injury. Stephens Truck Lines v. Millican, 58 Ark. App. 275,

S.W.2d (1997). Here, the claimant has proved the existence

and extent of his injury with objective findings of muscular

hypertrophy and spondylosis. The majority’s erroneous

analysis confuses the “objective finding” element with the



Baker - F711158 -9-

“causal connection” element. In Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999), the Arkansas

Supreme Court held that objective medical evidence was not

essential to establish a causal relationship between the

injury and the claimant’s work. The presence of a

degenerative condition does not preclude the claimant from

meeting the objective medical finding requirement. The

claimant’s credible testimony corroborated by the medical

records clearly establishes a causal connection between the

at-work incident and the claimant’s need for treatment.

Specifically, the claimant credibly testified he had never

had these types of back problems before his injury, and that

he specifically had never had pain running down into his

legs before this injury.

Furthermore, I would note that the majority’s

analysis, in addition to being erroneous as a matter of law,

actually precludes not only this claimant, but any claimant

from ever meeting their burden of proof for a compensable

aggravation injury. As aggravation injuries are clearly a

type of compensable injury recognized by Arkansas workers’
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compensation law, the majority’s analysis violates not only

statute, but also ignores all of the case law cited above,

and should not be allowed to stand.

For the aforementioned reasons I must respectfully

dissent.

___________________________________
PHILIP A. HOOD, Commissioner 


