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Upon review before the FULL COUM SSION in Littl e Rock,
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Cl ai mant appears Pro Se.

Respondent represented by t he HONORABLE JEREMY SWEARI NGEN
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed June 24, 2008. The adm nistrative |aw judge
found, anong other things, that the claimant was perform ng
enpl oynment services when she slipped and fell on June 24,
2002. After reviewing the entire record de novo, the Ful
Conmi ssion affirns the admnistrative | aw judge’ s opinion as

nodi fied. The Full Conm ssion finds that the clai mant
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proved she sustained a conpensable injury on June 24, 2002.
The clai mant proved she was entitled to tenporary total
disability through July 10, 2002 and reasonably necessary
medi cal treatnent.
. H STORY

The testinmony of Patricia Aycock, now age 54, indicated
t hat she began wor ki ng at Quapaw Nursi ng Honme i n about Apri
2002. The parties stipulated that the enpl oynent
relationship existed at all relevant tinmes, including June
24, 2002. The claimant testified that she was a CNA, and
that her shift was fromseven in the norning to three in the
afternoon. The claimant testified at deposition:

Q Now, when you have your shift, do you have a
set tine that you have to take a | unch?

A Yes....At that time, ny lunch break was |ike
11:30....

Q And how long is your |unch?
A.  Thirty m nutes.

Q And do all the CNAs take lunch at the sane
time, or do you go at shifts, or -

A. You go at shifts....Like, the person before
nme, she went at 11, and she was supposed to have
been back at 11:30, but she did not return back at
11:30....
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Q Now, normally when there were only two peopl e
in the hallway and one of you went to |unch, would
t he renmai ni ng person cover the whol e hal |l way?

A Yes.

Q So, this day on June 24'" if there were three
people and y’ all were waiting on one, could you
have gone to |unch and had Rose Johnson cover the
hal | way?

A.  No.
Q Wiy not?

A. Because | had bed patients, and I was told I
could not go on lunch break until that person cone
back. ...

Q And when you say when the person would cone
back, would they physically cone to wherever you
were and say, “All right, I'm back now ?

A Yes...

Q Ckay. So, tell nme, do you recall what tine it
was that you fell?

A. Well, since she hadn’t cane back, you know, |
gave her five mnutes after the tine she was
supposed to cone back. And since she hadn’t cane
back at 11:30, | started |ooking for her. |

t hought she mght be in the dining room | went
to the dining room and she wasn't in the dining
room And | proceeded to conme out of the dining
room and wal k down the hall on Hall C. After |
wal ked down Hall C, that’s when | fell.

Q GCkay. So, it was about 11:35?
A.  Yeah....

Q Now, when you fell, tell nme how you fell
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A. Let ne see. | think I - when | went down, I
think I fell on my right knee. And then when I
try and get up, | fell backwards in sonme kind of
way. M/ leg went all the way behind ne.... My
right |eg.

The claimant’s testinony indicated that she worked
until 3 p.m on the date of accident, June 24, 2002. The
claimant testified that she treated at St. Vincent Famly
Cinic on June 24, 2002, and the claimant testified that she
was taken off work for two days. The clainmant testified
that she did not go to work the next day, June 25, 2002.
The record indicates that the claimant sought treatnent at
St. Vincent Famly dinic on June 25, 2002, where it was
noted, “Patient conplains of head congestion and cough and
sore throat that started about a week ago. She also fel
yest erday and bunped her right knee....Ri ght knee has a
smal| area of erythema over the inferior aspect of the
patella and it is mldly tender to exam She has no knee
ef fusion and FROM” The clai mant was assessed with “1.
Sinusitis. 2. Right knee contusion.”

The claimant testified that she returned to work “I
think like the 26'" or the 27'", sonewhere up in there. And
| don't think |I stayed that long on the 26'"....1 think it
was |ike the 25'™" or 26'", but | didn't stay that long. |
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went, but | ended up back at hone.” The claimant’s
testinmony indicated that she did not work after June 26,
2002.
Dr. K. Cooper exami ned the claimnt on July 10, 2002:
Ms. Adcock is here today conpl aining of sone right
sided md and | ow back pain. She says she slipped
and fell at work | ast week and bruised her right
knee. She was seen by Dr. Ebel and says that just
as that was beginning to inprove, she tw sted | ast
evening and felt a pop in the md back. She' s had
sonme pain and disconfort since. She denies any
past history of back problens....
Exam nati on of the back reveals sonme mld right
sided disconfort to pal pation along the right
perithoracic nmuscul ature and the peril unbar
muscul ature. She conpl ai ns of subjective
radi ational pain in the right thigh, but
neurol ogically remains intact.

The claimant testified that she could not remenber Dr.
Cooper and did not renenber an incident when she tw sted and
felt a pop in her back. 1In any event, Dr. Cooper’s
assessnent included “Right md back pain.” The treatnent
plan included, “1. Flexeril 10 ng po tid for spasm al ong
with Vioxx 25 ng daily. 1’ve given her a work statenent
recommendi ng |ight duty over the next few days. No lifting
over 25 pounds. Mdist heat applications.” The clai mant
testified that no light-duty work was available with the

respondent - enpl oyer.
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The claimant filled out a Form AR-C, C ai m For
Conmpensation, on July 23, 2002. The claimant wote in the
Acci dent Information section of the FormAR-C, “I injured ny
back going on ny lunch break. | was wal ki ng down the hal
and | slipped and fell.”

Dr. Reginald J. Rutherford exam ned the clainmant on
March 10, 2003:

Ms. Aycock reports that she fell at work in June
of 2002. Since that tine she has noted | ow back
pain, bilateral leg pain, leg cranps, tingling in
the legs and intermttent weakness of the |egs.
She has undergone MRl study of the | unbar

spi ne which was perforned in February of this
year. This reveals degenerative change at L3/4
and L4/5 with an annul ar tear at 4/5 and | ateral
recessed stenosis at 4/5....

There was no pal pabl e spasm of the | unbar

par aspi nal nuscles....M. Aycock’s exam nation is

normal . By history she sustained a |unbar strain

pattern injury. Her M study of the |unbar spine
denonstrat es degenerative change at L3/4 and L4/5

acconpani ed by an annul ar tear at L4/5 and | ateral
recessed stenosis at L4/5. Further diagnostic

testing will be arranged to conprise a total body
bone scan and EMZ Nerve Conduction Study both
| ower extremties. M. Aycock will be seen in

foll ow up upon conpl etion of the above studies.
Dr. Rutherford provided an EM5G Report on April 1, 2003:
“The nerve conduction study and needl e exam nation are
normal . There is no evidence of |unbar radicul opathy,

| unbosacral pl exopathy or peripheral neuropathy.” Dr.
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Rut herford further noted on April 1, 2003, “Her bone scan
reveals mld scoliosis and mld arthritic change in the
feet. There is nothing identified in |unbar spine on total
body bone scan or SPECT imgi ng. M. Aycock’s EMZ Nerve
Conduction Study is normal. There is no evidence to suggest
| unbar radi cul opat hy, | unbosacral plexopathy or peripheral
neuropat hy. M. Aycock’s conplaints are felt attributable
to mechani cal back pain.”

An MRl of the claimant’s |unbar spine was taken on
Oct ober 14, 2003, with the follow ng inpression: “Protrusion
of disk into the inferior recess of the neural foramen at
L3-4. No evidence for nerve root inpingenment. O herw se
t he | unbar spine shows relative mnor discogenic changes.
Transi tional segnment of the |unbar sacral junction, as noted
above.”

An x-ray of the claimant’s right knee was taken on
Cct ober 16, 2003, with the following findings: “No fracture
or malalignnent. A trace suprapatellar effusion is noted.
M| d degenerative changes are noted with joint space
narrowi ng and mld osteophytosis. There is relative
osteopeni a of the knee.” An x-ray of the claimant’s right

knee was taken on February 26, 2004: “Findings reveal no
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fracture, dislocation, or arthritic changes of the right
knee.” The inpression was “Negative.”

Dr. Tad C. Pruitt saw the claimant on April 9, 2004:
“Patricia is a 50-year-old CNA at the Quapaw Nursi ng Home
referred by Dr. Mss-Vickers for evaluation of swelling and
pain in the right knee. She has a | ocking sensation there
and difficulty clinmbing stairs. She says she doesn’t work
much right now secondary to back pain....Knee x-rays show no
abnormalities.” Dr. Pruitt planned an MRl of the right
knee. An MRl of the claimant’s right knee was taken on
April 14, 2004:

The bones are intact with normal marrow signal.
There is no osseous contusion, occult fracture or
osteochondral defect identified. Articular
cartilage is well maintained. The cruciate

| iganments, collateral |iganments and iliotibial
tract are intact. There is no neniscal tear

I dentified. The quadriceps and patellar tendons
are normal. There is a trace joint effusion in
the patellar bursa and in the |ateral aspect of
the tibiofenoral joint. No Baker’s cyst is seen.
| MPRESSI ON:

1. Mnimal joint effusion. This is nonspecific
and may reflect bursitis or synovitis.

2. Oherwise normal MR of the knee with no
denonstrated i nternal derangenent.

Dr. Sunder Krishnan evaluated the claimant on April 14,
2004 and noted, “She infornms nme that she initially injured

herself on the job on June 24, 2002. At that tine she



Aycock- Col eman - F207899 9

i njured her |ow back and right knee....lnspection of the
back reveal s sone paraspi nal nuscle spasm and facet
tenderness bilaterally on deep pal pation....She had one ESI
and that helped her. | would like to conpl ete another
epidural steroid injection and see how she is doing.
Hopefully, we will be able to get her back pain synptons
under better control. As nentioned above Dr. Pruitt wll
focus on her knee.”

Dr. Pruitt noted on April 19, 2004, “The MRl shows no
significant bony abnornmalities aside frommld
synovitis....Neoprene Knee Sleeve to be worn to provide
gentl e conpression to reduce swelling, stabilize
pat el | of enoral tracking, and support quadriceps (front thigh
nmuscle) function....No specific follow up appoi ntment was
made. Previously | earned exercises and precautions should
be continued as needed to maintain nmobility and strength.
Shoul d significant synptons recur, the present condition
wor sen, or should other bone, joint, or nuscle problens
occur, | will be happy to provide further evaluation.”

Dr. Krishnan performed an epidural steroid injection on

April 22, 2004. The post-procedural diagnosis was “1. L4-5
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HNP. 2. Transitional anatonmy.” Dr. Krishnan perforned
anot her injection on May 13, 2004.

A CT lunbar discogramwas performed on July 6, 2004,

with the foll ow ng inpression
1. Right posterior/lateral L3-4 disc protrusion
wi th posterior displacenment of the right L4 nerve
root. Generation of 7/10 concordant | ow back pain
during di scography. G ade |V degenerative tear in
the L4-5 disc wthout generation of pain.
2. Normal CT norphol ogy of the L2-3 disc w thout
generation of pain during the procedure.
3. Transitional vertebra at the |unbosacral
junction as described above.

Dr. Krishnan's post-procedural diagnosis was “1
I nternal disk derangenment at L3/4. 2. Transitional anatony
with partial sacralization of the L5 segnent.”

Dr. Krishnan noted on July 21, 2004, “At this point in
time the patient has exhausted conservative intervention.
She is extrenely wary about proceeding with maj or spinal
surgery. Both her and her husband would like to proceed
wi t h percut aneous di skectony as an option.”

Dr. Krishnan performed a “Fluoroscopically guided
per cut aneous L3-4 discectomy” on August 19, 2004. Dr.

Kri shnan noted on August 26, 2004, “She informed ne that she
was noticing significant inprovenment. She is extrenely

satisfied with the results of the procedure thus far.”
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Dr. Krishnan saw the cl ai mant on Septenber 29, 2004 and
assessed “Status post-L3/4 diskectomny, doing rather
well....At this point in time | have encouraged her to take
it easy.”

Dr. Krishnan referred the claimant to Dr. Kenneth A
Martin, who exam ned the claimant on Decenber 6, 2004: “Ms.
Aycock is a 50 year old fenal e seen today for eval uation of
her right knee. She states that in June of 2002 shw (sic)
fell on the right knee at work at a nursing hone....She
states that she has muscle spasns, and she was sent to PT
for three weeks. She states that the therapy hel ped
sone. ... She had an injection 6 nonths ago which hel ped a
little....The right knee is tender over the |ateral joint
line and the nmedial joint line....There is a 1+
effusion....There is no pain with forced flexion but there
is pain wth forced extension....X-RAYS: Three views are
made of the right knee. There is no fracture or dislocation
seen. There is a significant lateral tilt and subl uxation
on the merchant view”

Dr. Martin' s inpression was “Plica right knee.” Dr.

Martin planned a right knee arthroscopy.
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It was noted at Christ Health Primary Care Clinic on or
about Decenber 20, 2004, “Blacked out Monday and fell and
hurt right shoul der and right knee. Al so nade right side of
| oner back swell up again.”

Dr. Krishnan saw the cl ai mant on January 10, 2005 and
assessed “Status post-diskectony L3/4.” Dr. Krishan's
treatment plan included “3. CGetting a surgical referral to
di scuss either artificial disk replacenent or intrabody
fusion, however, at this point intime | think we are better
off followi ng a conservative pathway at |east until her knee
surgery is conpleted and she has a recovery phase fromthat.
| f her knee pain inproves and her gait inproves perhaps her
| ow back pain will inprove as well. The patient would |ike
to follow this conservative pathway.”

Dr. Martin performed an arthroscopy, arthroscopic
partial synovectony, and |ateral retinacul ar rel ease on
January 27, 2005:

Ms. Aycock sustained an injury to her knee with
resultant anterior knee pain. The pain has

persi sted despite conservative treatnment. Because
of her continued pain, she is a candidate for

art hroscopy. . ..

The articular surfaces of the patella had G ade |

changes primarily on the lateral facet. There was
a very tight lateral retinaculum The patella
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tracked laterally with evidence of a significant
lateral tilt on exam nation.

Medi ally, there was significant synovitis
anteronmedially. This was in the area of

the presunmed injury to the knee. There was a
smal | plica present but significant inflammation
in the synoviumand the fat pad. There was al so
fibrosis of the fat pad and synoviumin this

area. ... The shaver was then inserted through the
nmedi al portal and a partial synovectomny was
perfornmed.. ..

| nspection of the lateral conpartment showed no
nmeni scal tear. There was Grade | change on the
tibial surface, with a normal fenoral surface...

The post-operative diagnosis was “1. Medial plica
syndrome. 2. Synovitis. 3. Gade Il patellar
chondromal aci a.”

Dr. Krishnan noted on May 18, 2005, “She had her knee
surgery done and reports that she is doing better fromthat.
Unfortunately she still does have | ow back pain extending
into the right gluteal region. However, at this point in
time she really does not want to pursue her synptons nore
aggressively.” Dr. Krishnan assessed “Status post-

di skectony L3/4.” Dr. Krishnan assessed “Lunbar di sk
di spl acenent” on Novenber 16, 2005. Dr. Krishnan assessed
“Lunbosacral spondyl osis” on February 15, 2006 and st at ed,

“She does have evidence of facet arthropathy. Certainly we

can go ahead and try sone diagnostic facet nedial branch
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nerve injections. |f she obtains good relief for the
duration of |ocal anesthetic we can consider facet
rhizotomes....She is fully aware that these interventions
are being offered to her as a formof synptomreduction. |In
no way, shape or formam/| reversing her existing disease
process.”

Dr. Krishnan noted on April 17, 2006, “Unfortunately it
appears that she has fallen into the 15% of patients that do
not respond favorably after a successful diagnostic
injection. At this point intinme | do not feel further
injection treatnments are going to help her. W wll
conti nue her nedication managenent. She is in agreenent.
will see her back in three nonths or sooner if required.”

The claimant filled out a H story Survey on or about
July 17, 2006, indicating that she fell at work on June 24,
2002 while “going to lunch.” The cl aimant described pain in
her | ow back and right knee.

Dr. Pruitt filled out a questionnaire sent by the
respondents’ attorney dated June 19, 2007. Dr. Pruiit
checked a box indicating “No” beside the question, “4. |Is
there any way you can state with a reasonabl e degree of

medi cal certainty whether Ms. Aycock’s knee problens and
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need for treatnent were caused by the 2002 accident or the
2004 intervening injury?”

Dr. Krishnan noted on August 15, 2007, “Patricia cane
in today for sem -urgent visit. She inforned nme basically
on Saturday she got out of the chair and suddenly her back
went out on her. Ever since that tinme she has had some
right sided |unbar spasns.” Dr. Krishnan assessed “Acute
myof ascial pain....l discussed the rationale of trying a
trigger point injection with her and her husband today.
They wi sh to proceed.”

The respondents’ attorney questioned Dr. Martin at a
deposition taken Novenber 28, 2007:

Q Now, do | understand correctly that the
Claimant in this case, Ms. Patricia Aycock, cane
to be a patient of yours on or about Decenber 6'"
of 20047?

A. That's correct....

Q In your physical exam of the C aimant on
Decenber 6, 2004, what physical findings of

pat hol ogy did you make?

A. She had tenderness over both the knee nedi al
and lateral joint lines. And that’s the inside
part of the knee and the outside part of the knee.
She had what was a little band inside the knee,
called a plica that was present on the nedial side
of the patella. That’'s the inside part of the
knee, around the kneecap. She did have

swelling in her knee. Her range of notion was a
little bit less than normal....Did not find any
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instability. And the rest of the exam was rat her
unr emar kabl e.

Q In terns of a physical exam Doctor, did you
make any findings to indicate whether the

pat hol ogy that she presented with was sonet hing
recent versus sonething | ong-standi ng?

A. | didn't nake any determ nation there. |
couldn’t tell.

Q Okay. Now, you nmentioned the plica. Wat, is
it a band in the knee that you say you found?

What exactly is that in laynmen’s terns? | mean,
that’s pretty laynen’s terns, a band, but what is
that, and how are those caused? How do they

cone about ?

A. It’s sonmething that she was born with....And
it’s like a shelf that sticks out, and it wll
catch soneti nes between the kneecap and the

t hi ghbone, as it bends. And it’s just sonething
that we see occasionally.

Q \Wen you say that shelf that sticks out, does
t hat produce synptons in the knee, abnormal
synptonms in the knee?

A. It can, and it can be injured sonetines...

Q And is there any way, in talking about, with
respect to this plica, even assuming that it was
at one point injured at sonme point in the past and
may have beconme scarred, is there any way to
determ ne what caused that initial scarring or
what caused that scarring subsequently to becone
synpt omati c?

A. There is no way | can tell exactly when it
occurred, but |I can see that the plica was present
and that it was painful, and I thought it was
synptomatic at the tine.
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Q Okay. So with respect to the claimant’s plica
that you found, did you feel that that was the
source of her knee pathol ogy that she presented to
you Wi th?

A. | thought that was one of the sources, uh-huh.
Q Okay, were there any other sources that you
suspect ed?
A. Just by the fact that she fell on her knee and
was told she had a bruise, that she can get pain
fromthe patella, or the kneecap, just fromthe
damage to the kneecap with any sort of fall...
Dr. Krishnan corresponded with the respondents
attorney on January 14, 2008:

In summary, the claimant initially presented to ne
on April 14, 2004 with conplaints of |ow back pain

as well as right knee pain. | was inforned that
this was the result of a work-conp injury that was
subsequently settled. | did informthe patient

that she needed to follow up with her Othopedic
Physi ci an for the managenent of her knee probl ens.
| have had the pleasure of treating the clai mant
ever since her initial presentation, and her
treatment has not been under workers conpensation.
She has undergone a variety of mnimally invasive
spi nal procedures as well as nedi cati on nanagenent
through the years in an effort to hel p decrease
her pain and | ead a better quality of life.

| did review the records that were faxed over to
ny office the other day. | believe that this is
the first tinme | had the opportunity to review
these records. Based on Dr. Ebel’s note from
6/25/02 it appears that the claimant initially
presented with conplaints that she fell at work
and bunped her right knee. On his exam he noted
sonme mld tenderness over the inferior aspect of
the right patella. He managed her for sinus
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congestion as well on this visit. On 7/10/02 the
cl ai mant presented to Dr. Cooper with right sided
back pain. H's note indicated that she tw sted
the previous evening and felt a pop in her back,
and since than (sic) had been having the pain.

Pl ease note that | have not been provided with any
of the claimant’s paperwork from work when she
actually filed the claim Based on the two

af orenmenti oned notes | cannot state with a
reasonabl e degree of nedical certainty that the
claimants back pain is a result of her work-
injury. As | amnot a knee specialist | wll
defer on commenting upon her knee to the

Ot hopedi ¢ Physician who was managi ng this
problem . ..

A pre-hearing order was filed on March 13, 2008. The
cl ai mant cont ended, anong ot her things, that she slipped and
fell and sustained a conpensable injury to her | ow back and
right knee. The claimant contended that she was entitled to
tenporary total disability fromJune 25, 2002 to at | east
April 17, 2006. The respondents contended, anong ot her
things, that the clainmant did not sustain a conpensable
injury.

A hearing was held on March 26, 2008. The respondents’
attorney cross-exan ned the clai mant:

Q During the course of the day, did you talk to
your supervi sor about your - about going to |unch,
about leaving to go to |unch?

A.  Yes, | did.

Q Didyou tell her that your replacenent hadn’t
come back yet?
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A Yes.

Q And let’s say around 11:30, by 11:30 you said
your replacenent still wasn’t back.

A.  No.

Q And that’s eating into your lunch time, is
that right? You only have 30 m nutes.

A.  Yeah.

Q So when your replacenent hadn’t nade it back
you went around and you | ooked for her, is that
correct?

A. Yes.

Q Okay, and do | understand that when you didn't
find her, you went and tal ked to your supervisor
about what to do?

A. Yes.

Q Okay, and did your supervisor tell you that if
you brought your patients to the dining room the
patients fromyour hall to the dining room then
you could go ahead and | eave for |unch?

A. Yes, she did.

Q ay, and did you take all of your patients
fromtheir hallway that you were working on and
take theminto the dining roomto where all your
patients on your hallway were secure?

A Yes, | did.

Q At that point, from having secured your
patients into the dining room did you | eave for
[ unch?

A.  Yes, | did.
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Q Okay, and you were going to |leave with M.
Valley to go to lunch. Now, picture with ne

you’' re wal king down the hall, and | guess it would
be Hallway C that you' re wal ki ng down when you had
this incident, is that correct?

A. Yes.

Q And Ms. Valley is further on ahead of you
waiting at the doorway, is that correct?

A. Yes.

Q And that’s the doorway that exits out of the
facility, and she’s waiting on you to wal k out
with her to go to lunch

A.  Yes, she was.

Q And you were wal king toward her on your way to
go out the door for lunch?

A. Yes.

Q Okay. Now, it was at that noment that you say
you had your fall and you slipped and fell on
sonmething that was in the floor, is that right?

A Yes, it was....

Q Now, do you recall telling me at your
deposition that if you happened to have fallen, if
the fall had never occurred, you would have

conti nued wal king right dowmn the Hallway C and
right out the door to |unch?

A Yes, | would....

Q After you had this fall and they assisted you
up, did you continue on with Marlene to go and

t ake what was left of the break that you had?

A.  Yes, we did.
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Mertis “Marlene” Valley testified that she was working

with the claimant on June 24, 2002 and wi tnessed the

acci dent .

Val | ey:

The adm nistrative | aw judge questioned Ms.

Q Tell me what you witnessed?

A. Well, we were preparing to get ready to go to
lunch and we had to have a relief person before
you can | eave the floor, and she was | ooking for
her relief person and | was, you know, telling
her, you know, “Did you find your relief person?”
She was |ike, “Not yet.” So she was going into a
room and cane out and went into another one,
that’ s when she slipped and fell and | asked her,
| said, “Grl, are you okay,” because of the way
she hit, it was so hard, and sone of the

adm ni strative people cane out and, you know, we
all ran down to see could we assist her in getting

up.

The claimant testified that the knee surgery perfornmed

by Dr. Martin “helped a little bit, but I still have pain.”

The adm nistrative | aw judge found, in pertinent part:

4. On June 24, 2002, the clainmant sustained an
injury arising out of and in the course of her
enpl oynment, in that the clai mant was perform ng
enpl oynment services at the time of the accidental
slip and fall resulting in her injuries.

5. The claimant was tenporarily totally disabled
for the period comenci ng June 25, 2002, and
continuing through April 17, 2006.

6. The respondent shall pay all reasonable

hospi tal and medi cal expenses arising out of the
injury of June 24, 2002.

The respondents appeal to the Full Conmm ssion.
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1. ADIJUDI CATI ON

A. Compensabi lity

Ark. Code Ann. 811-9-102(4) (Repl. 2002) defines
“conpensable injury”:
(A) (i) An accidental injury causing internal or
external physical harmto the body ...arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by tinme and place of occurrence[.] ...
(B) “Conpensabl e injury” does not include:
(ti1) I'njury which was inflicted upon the enpl oyee
at a time when enpl oynent services were not being
performed or before the enpl oyee was hired or
after the enpl oynent rel ati onship was
term nated[.]
An enpl oyee is perform ng enpl oynent services when she
is doing sonething that is generally required by her
enpl oyer. Wallace v. West Fraser South, Inc., 365 Ark. 68,
225 S.W3d 361 (2006). The test for determ ni ng whether an
enpl oyee was acting within the “course of enploynent” at the
time of the injury requires that the injury occur within the
ti me and space boundaries of the enpl oynent, when the
enpl oyee is carrying out the enployer’s purpose or advanci ng
the enployer’s interest directly or indirectly. Wwhite v.
Georgia-Pacific Corp., 339 Ark. 474, 6 S.W3d 98 (1999).

The issue of whether an enpl oyee was perform ng enpl oynent
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services within the course of enpl oynent depends on the
particular facts and circunstances of each case. Moncus v.
Billingsley Logging & Am. Ins. Co., 366 Ark. 383, 235 S.W3d
877 (2006).

A conpensabl e i njury nust be established by nedical
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). “ojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i). The
requi renent that a conpensable injury be established by
medi cal evi dence supported by objective findings applies
only to the existence and extent of the injury. Stephens
Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W2d 472
(1997).

The enpl oyee’ s burden of proof shall be a preponderance
of the evidence. Ark. Code Ann. 811-9-102(4)(E)(i).
Preponderance of the evidence neans the evi dence having
greater weight or convincing force. Smith v. Magnet Cove
Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

An administrative law judge found in the present
matter, “4. On June 24, 2002, the claimnt sustained an

injury arising out of and in the course of her enploynent,
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in that the clai mant was perform ng enpl oynent services at
the tinme of the accidental slip and fall resulting in her
injuries.” The Full Comm ssion finds that the clai mant
proved she sustained a conpensable injury to her right knee.
The parties stipulated that the enploynment relationship
existed at all relevant tinmes, including June 24, 2002. The
claimant, a certified nursing assistant, testified that she
was caring for patients on June 24, 2002. The claimant’s

| unch break began at 11:30 a.m, but the claimnt testified
that she could not |eave for lunch until her replacenent
arrived. The claimant testified that she slipped and fell
whi l e wal king down Hall C | ooking for her replacenent. W
recogni ze ot her portions of the record where the clai mant
testified that she had “secured” her patients with a
supervi sor and was actually on her way to | unch when she
slipped and fell. However, Mertis Valley corroborated the
claimant’ s testinony that the claimnt could not |eave for

[ unch until her replacenent arrived. M. Valley testified
that the enployer “drilled it in our head” that nursing
assistants could not |eave for lunch without a replacenent

on the floor. The Conmi ssion also notes that the clai nant
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remai ned “cl ocked in” and on the respondent-enpl oyer’s
prem ses when she fell

The Full Comm ssion finds that the clai mant proved
that, at the tine she slipped and fell on June 24, 2002, the
cl ai mant was doi ng sonet hing generally required by her
enpl oyer, was acting within the course of enploynment, and
was advanci ng the enployer’s interest by not |eaving for
lunch until a replacenent was available to assist with
patient care. Therefore, the claimnt proved she was
perform ng enpl oynent services when she slipped and fell on
June 24, 2002.

Pursuant to Ark. Code Ann. 811-9-102(4)(A)(i), the Full
Comm ssion finds that the claimant proved she sustai ned an
accidental injury causing external physical harmto her
right knee. The injury arose out of and in the course of the
claimant’ s enpl oynent on June 24, 2002. The injury was
caused by a specific incident, was identifiable by tine and
pl ace of occurrence, and required nedical services on June
25, 2002. A physician assessed “right knee contusion.” The
cl ai mant established a conpensable injury by nedical
evi dence supported by objective findings not within the

claimant’s voluntary control. The objective finding in the
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instant matter was “erythema,” i.e., redness of the skin, as
noted by the treating physician. The clainmant therefore
proved she sustained a conpensable injury to her right knee
in the formof a right knee contusion.

The claimant did not prove that she sustained a
conpensabl e injury to her back. The claimnt testified that
she fell on her right knee on June 24, 2002. The record
does not denonstrate that the clainmant al so i njured her back
when she fell on her right knee. The record from St.
Vincent Famly Cinic on June 25, 2002 showed that the
claimant fell and bunped her right knee. The claimant was
assessed with a contusion to the right knee and there was no
hi story given or description of an injury to the claimant’s
back. On July 10, 2002, Dr. Cooper noted that the clai mant
conpl ained of mddle and | ow back pain after “tw sted | ast
evening and felt a pop in the md back.” There is no
indication that this tw st and pop occurred at work. The
claimant’s shift was from7:00 a.m to 3:00 p.m and the
claimant’ s testinony indicated she had not returned to work
after approxi mately June 26, 2002. Moreover, Dr. Cooper’s
exam nation of the back reveal ed disconfort and pain but no

objective nedical findings. Dr. Cooper’s treatnent plan
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i ncluded a prescription of Flexeril “for spasm” W
recogni ze that the Arkansas Suprene Court has recognized a
prescription of Flexeril for spasmto constitute an
objective nmedical finding establishing an injury. See
Estridge v. Waste Management, 343 Ark. 276, 33 S.W3d 167
(2000). In the present matter, even if nuscle spasm was
present in the claimnt’s back on July 10 2002, which the
record does not show, the evidence does not establish a
causal connection between the Flexeril prescription for
spasm and the June 24, 2002 accidental injury to the
claimant’ s right knee. See Ford v. Chemipulp Process, Inc.,
63 Ark. App. 260, 977 S.W2d 5 (1998).

The claimant wote on a Form AR-C dated July 23, 2002
that she hurt her back when she slipped and fell. The
record does not corroborate the history witten by the
claimant on the Form AR-C. Dr. Rutherford reported on March
10, 2003 that a lunbar MRl showed degenerative change and an
annul ar tear at L4/5. Dr. Rutherford did not causally
connect these findings to the June 24, 2002 accident and the
evi dence does not establish a causal connection. Dr.

Rut herford opined that the claimant’s conplaints were due to

“mechani cal back pain.” The record does not establish a
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causal connection between the claimant’s mechani cal back
pain and the June 24, 2002 accidental injury to the
claimant’ s right knee.

The Full Conm ssion finds that the claimnt did not
prove she sustai ned an accidental injury causing physical
harm to her back on June 24, 2002. The clainmant did not
prove she sustained an injury to her back arising out of and
in the course of enploynent. The clainmant did not prove she
sust ai ned an accidental injury to her back which required
nmedi cal services or resulted in disability or death. The
claimant did not sustain an injury to her back which was
caused by a specific incident or was identifiable by tine
and pl ace of occurrence. The claimant did not establish a
conpensable injury to her back by nedical evidence supported
by objective findings. W note Dr. Krishan’s correspondence
in January 2008, stating, “lI cannot state with a reasonable
degree of nedical certainty that the claimnt’s back pain is
a result of her work-injury.” The discography performed on
July 6, 2004 did not show objective nedical evidence
denonstrating a conpensable injury to the claimant’s back on

June 24, 2002. The “internal disk derangenent at L3/4"
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subsequent |y di agnosed by Dr. Krishan was not causally
related to the June 24, 2002 accident at worKk.

B. Medi cal treat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
she is entitled to additional nedical treatnment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.wW3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Conmmi ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

In the present matter, the claimant testified that she
slipped and fell on her right knee on June 24, 2002. A
physi ci an exam ned the clai mant on June 25, 2002 and not ed,
“Right knee has a small area of erythenma over the inferior
aspect of the patella and it is mldly tender to exam” The
physi ci an’ s assessnent included “Ri ght knee contusion.” The
Ful I Comm ssion has found that the clainmant proved she
sust ai ned a conpensable injury to her right knee, in the

formof a right knee contusion, occurring on June 24, 2002.
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On Cctober 16, 2003, an x-ray of the claimant’s right knee
showed a trace suprapatellar effusion, mld degenerative
changes, and osteopenia of the knee. The record does not
denonstrate that these findings were causally related to the
June 24, 2002 accidental injury. An x-ray of the clainmant’s
ri ght knee on February 26, 2004 was “Negative” for any
abnornmalities. The claimant did not prove by a
preponderance of the evidence that any of the treatnent for
her knee provi ded begi nning Cctober 16, 2003 was reasonably
necessary in connection with the June 24, 2002 acci dental
injury.

Dr. Pruitt began treating the claimant on April 9, 2004
and noted that knee x-rays showed no abnornmalities. An MR
of the claimant’s right knee taken April 14, 2004 showed
m nimal joint effusion but was otherwi se normal. Dr. Pruitt
treated the claimant conservatively and did not recommend
surgery. The claimant began treating with Dr. Martin on
Decenber 6, 2004 and Dr. Martin perforned surgery on January
27, 2005. Dr. Martin’s post-operative diagnhosis was “1.
Medi al plica syndrome. 2. Synovitis. 3. Gade |
patel |l ar chondronmal acia.” There is no probative evidence

before the Comm ssion denonstrating that this post-operative
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di agnosi s on January 27, 2005 was causally related to the
claimant’s right knee erythema and contusion occurring on
June 24, 2002. The Full Comm ssion attaches significant
weight to Dr. Pruitt’s expert opinion, rendered on June 19,
2007, indicating that the claimnt’s knee probl enms were not
causally related to the 2002 accidental injury. Dr. Martin
testified that the “Plica” he observed during surgery was
“sonet hing she was born with.” The preponderance of

evi dence does not denonstrate that the clai mant aggravated
or otherwi se injured her plica on June 24, 2002 leading to a
need for surgery on January 27, 2005. Nor did any other
portion of Dr. Martin' s reports or testinony establish such
a causal connection. The claimant did not prove by a
preponderance of the evidence that the surgery perfornmed by
Dr. Martin was reasonably necessary in connection with the
cl ai mant’ s conpensabl e injury.

C. Tenporary Disability

Ark. Code Ann. 811-9-501(a)(Repl. 2002) provides:

(1) Conpensation to the injured enpl oyee shall not
be allowed for the first seven (7) days’
disability resulting frominjury, excluding the
day of injury.

(2) If a disability extends beyond that period,
conpensati on shall conmrence with the ninth day of
di sability.



Aycock- Col eman - F207899 32

(3) If adisability extends for a period of two
(2) weeks, conpensation shall be all owed begi nning
the first day of disability, excluding the day of
in

An enpl oyee who has suffered a scheduled injury is
entitled to tenporary disability during her healing period
or until she returns to work, whichever occurs first.
Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41
S.W3d 822 (2001). The healing period is that period for
heal i ng of the injury which continues until the enployee is
as far restored as the permanent character of the injury
wWill permt. Nix v. Wilson World Hotel, 46 Ark. App. 303,
879 S.W2d 457 (1994). If the underlying condition causing
the disability has becone nore stable and if nothing further
in the way of treatnment will inprove that condition, the
heal i ng period has ended. I1d. Whether an enpl oyee’s
heal i ng period has ended is a determ nation of fact for the
Conmi ssi on. Ketcher Roofing Co. v. Johnson, 50 Ark. App.
63, 901 S.wW2d 25 (1995).

In the present matter, the adm nistrative | aw judge
found that the claimant “was tenporarily totally disabled
for the period conmencing June 25, 2002, and conti nuing
through April 17, 2006.” The Full Conm ssion finds that the

cl ai mant proved she was entitled to tenporary total



Aycock- Col eman - F207899 33

di sability conpensati on begi nning June 25, 2002 until July
10, 2002. The Full Comm ssion has determ ned that the
cl ai mant sustai ned a conpensable injury to her right knee,
in the formof a contusion, on June 24, 2002. The cl ai mant
testified that she did not work on June 25, 2002. The
claimant testified that she attenpted to work but was unabl e
to work on approxi mately June 26, 2002. On July 10, 2002,
Dr. Cooper exam ned the claimant for back pain after an
incident to the claimant’s back occurring away fromthe
wor kpl ace. Dr. Cooper did not note any conplaints regarding
the claimant’ s right knee. The record does not indicate
that the claimant remained within her healing period for the
conpensabl e right knee injury after July 10, 2002.
Tenporary total disability benefits cannot be awarded after
a claimant’s healing period has ended. EIk Roofing Co. v.
Pinson, 22 Ark. App. 191, 737 S.W2d 661 (1987).

Based on our de novo review of the entire record, the
Ful | Comm ssion affirns the admnistrative |aw judge’s
opinion as nodified. The Full Commi ssion finds that the
cl ai mant proved she sustained a conpensable injury to her
ri ght knee on June 24, 2002. The cl aimant proved she was

entitled to tenmporary total disability conpensation
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begi nni ng June 25, 2002 until July 10, 2002. The cl ai mant
did not prove that she sustained a conpensable injury to her
back, and the clainmant did not prove that any of the

treat ment begi nning Cctober 16, 2003 was reasonably
necessary in connection with the claimant’s conpensabl e
right knee injury. The claimant did not prove that surgery
performed by Dr. Martin was reasonably necessary.

T 1S SO ORDERED

OLAN W REEVES, Chairnman

Comm ssi oner McKi nney concurs in part and dissents in
part.
CONCURRING AND DISSENTING OPINION

| respectfully concur in part and dissent in
part fromthe majority’s opinion. Specifically, | concur
inthe myjority’'s finding that the claimant failed to
prove by a preponderance of the evidence that she
sust ai ned a conpensable injury to her back, that the
heal i ng period for the claimnt’s knee injury ended on
or before July 10, 2002, and the finding that the

treatnment to the claimant’s right knee begi nning Cctober
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16, 2003, was not reasonabl e and necessary mnedi cal
treatment. However, | nust respectfully dissent fromthe
majority’s finding that the clai mant sustained a
conpensabl e injury to her right knee on June 24, 2002.
In my opinion, the claimant was not perform ng

enpl oynment services at the tinme she fell.

Act 796 defines a conpensable injury as a “an
accidental injury causing internal or external physical
harmto the body or accidental injury to prosthetic
appl i ances, including eyegl asses, contact |enses, or
hearing aids, arising out of and in the course of
enpl oynment and whi ch requires nedical services or
results in disability or death.” Ark. Code Ann.
811-9-102(4)(A) (i). A conpensable injury does not
i nclude an “[i]njury which was inflicted upon the
enpl oyee at a tine when enpl oynent services were not
being performed... .” Ark. Code Ann. 811-9-
102(4) (B) (iii).

Enpl oynment services are performed when the
enpl oyee does sonething that is generally required by

his or her enployer. Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W3d 14 (2002): Pifer v.
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Singl e Source Transport, 347 Ark. 851, 69 S.W3d 1

(2002); White v. Ceorgia-Pacific Corp., 339 Ark 474, 6

S.W3d 98 (1999). W use the sane test to determ ne
whet her an enpl oyee was perform ng “enpl oynent services”
as we do when determ ni ng whet her an enpl oyee was acting

within “the course of enploynent.” Smth v. Gty of Ft.

Smith, 84 Ark. App. 430, 143 S.W3d 593 (2004); Collins,

supra; Pifer, supra; Wite, supra; O sten Kinberly

Quality Care v. Pettey, 328 Ark. 381, 944 S.W2d 524

(1997). The test is whether the injury occurred “wthin
the tine and space boundari es of the enpl oynent, when

t he enpl oyee [was] carrying out the enployer’s purpose
or advancing the enployer’s interest directly or

indirectly.” Collins, supra; Pifer, supra; Wite, supra;

O sten, supra. The critical issue is whether the

interests of the enployer were being carried out by the

enpl oyee at the time of the injury. Collins, supra. In

Collins and Pifer, the Arkansas Suprene Court
specifically overruled “all prior decisions by the
Arkansas Court of Appeals” to the extent that they were
i nconsistent with the holdings in those two cases. Wl -

Mart Stores, Inc. v. King, 93 Ark. App. 101, 216 S. W 3d
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648 (2005). Whether a worker was perform ng enpl oynment
services within the course of enpl oynent depends on the
particul ar facts and circunstances of each case. The
controlling test is whether the enployee is engaged in
the primary activity that she was hired to perform or
in incidental activities that are inherently necessary
for the performance of the primary activity.

In my opinion, a review of the evidence
denonstrates that the clai mant was not perform ng
enpl oynent services at the time she fell. The cl ai mant
was wal ki ng out the door to have |lunch with her co-
wor ker when she fell. At the nonent she fell, she was
not securing residents in the dining hall. She was no
| onger | ooking in the hallway for her replacenent. She
had been excused by her supervisor to go to lunch. In
fact, she was wal king toward the exit door to neet her
friend Mertis Valley who was waiting for the claimnt so
they could | eave for lunch. There was nothing that the
clai mant was doing either directly or indirectly at the
time of the fall that was advanci ng the respondent
enpl oyer’s interests. She was |eaving to go on an unpaid

| unch break. Furthernore, at the tine she fell the
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cl ai mant was not even on the sanme hallway she worked on.
She was only passing through that hallway because it was
the one that she had to go through to exit the building.
The claimant’s actions at the tine she fell were purely
personal in nature.

In my opinion, this case is akin to the case

of Robinson v. St. Vincent Infirmary Medical Center, 88

Ark. App. 168, 196 S.W3d 508 (2004). In that case, the
cl ai mant slipped on a puddle of spilled coffee while she
was getting her lunch. The Comm ssion denied the claim
on the basis the claimant was not perform ng enpl oynent
services. The Court of Appeals affirned the Conmm ssion
findi ng:

Here, appellant left the second

fl oor and was proceeding to the
fourth floor to get her lunch and
personal effects. Fromthere, her
intention was to go to the
cafeteria. Appellee gleaned no
benefit from appellant going to the
fourth floor to get her lunch. Her
action was totally personal in
nature and nore in line with Beavers
[ Beavers v. Benton County, 66 Ark.
App. 153, 991 S.W2d 618(1999)] and
Harding [Harding v. City of
Texarkana, 62 Ark. App. 137, 970
S.W2d 202(1998)]. Further, the fact
t hat appel | ant cl eaned up the spill
after her fall could be considered
perform ng enpl oynment servi ces;




Aycock- Col eman - F207899 39

however, this occurred after the

fall and is of no consequence in

determ ni ng whet her she was

perform ng enpl oynent services at

the tinme of the fall

Just like the claimant in Robinson, the
claimant in this case was wal king down the hallway to
the door to go on her unpaid |unch break when she fell.
The claimant admtted that had she not fallen she would
have conti nued out the door to lunch. As such, the
claimant’s activity was purely personal in nature and
not directly or indirectly advancing the respondent
enployer’s interests. Therefore, for all the reasons set
forth herein | find that the clai mant was not perform ng
enpl oynment services at the tinme she fell. Accordingly, |

must dissent fromthe magjority’s finding that she was

perform ng enpl oyment services.

KAREN H. MCKI NNEY, COWM SSI ONER
Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

The majority is affirmng the Adm nistrative

Law Judge’s finding that the claimant sustained a
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conpensabl e injury to her right knee on June 24, 2002.
However, the najority is reversing the Adm nistrative
Law Judge’s finding that the clainmant al so sustained a
conpensabl e injury to her |lower back and is
substantially reducing the Adm nistrative Law Judge’s
award of medical and disability benefits for the
conpensabl e knee injury. After a de novo review of the
record, | find the claimnt sustained a conpensabl e
injury to her back and is entitled to all benefits
awarded to her by the Judge for her back and knee
injuries. Therefore, while | concur in the mgjority’s
hol di ng that the cl ai mant sustai ned a conpensabl e knee
injury, | believe they have erred in not affirm ng and
adopting the Adm nistrative Law Judge’'s Opinion in al
respects. For that reason, | nust respectfully concur,
in part, and dissent, in part, fromthe mgjority’s
opi ni on.

This claimwas initially controverted because
t he respondent contended that the clainmant was on a
l unch break and not perform ng an enpl oynent service at
the tinme of the injury. The majority correctly rejects

this argunment and concl udes the claimant was perform ng
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an enploynment service at the time of her fall. The
majority is also correct in finding the clainant
sustained an injury to her right knee in this fall.
However, | believe the evidence establishes the clai mant
al so sustained an injury to her |ower back.

In finding the claimant’s back injury was not
conpensabl e, the majority makes several concl usionary
statenents to that effect, and then incorrectly states
the claimant’s back condition existence is not supported
by objective findings. | believe the majority is
i ncorrect on these points. First, | note the mgjority’s
own opi nion sets out findings about a lunbar MR and a
di scogram t he cl ai mant underwent. Both of those tests,
which are clearly objective, reflect a disc injury at
L3-L4. According to the discogram the clainmant has an
annul ar tear at that |level and Dr. Krishan, the
physi ci an who directed the clamant to undergo the
di scogram concl uded she had a herniated disc at that
|l evel. Cearly, the condition discovered by Dr. Krishan
woul d cause the synptons the clai mant conpl ai ned of. |

sinply do not see how it can be argued that the
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exi stence of the claimant’s condition is not supported
by objective findings.

The real issue is whether a causal connection
exi sts between the claimant’s fall and her back
difficulties. As indicated above, the majority deals
with this issue by sinply naking several concl usionary
statenents w thout analyzing the facts in evidence. The
majority overl ooks the tenporal relationship between the
claimant’s fall and the onset of the claimant’s
synptonms. Prior to her injury, the clainmant had been
engaged in frequent heavy lifting in carrying out her
nursing duties. However, follow ng her injury, she was
not able to return to work and carry out those types of
activities.

The majority also quotes Dr. Krishan's
statenment regarding causation of the claimnt’s back
pain. It is true the doctor indicated he could not
state with a reasonabl e degree of nedical certainty that
the claimant’s back pain was caused by her job-related
fall. But, causation is a question for the Comm ssion
to determine and not the medical provider. | also note,

inreviewnmng the letter fromwhich the statenent was
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taken, Dr. Krishan was conditioning the statenment upon

i nformati on provided himby the respondent. He stated
that he did not have all of the records relating to the
claimant’s past treatnent history in his possession, and
hi s opi ni on was based solely on the two docunents

provi ded himby the respondent. Had Dr. Krishan been in
possession of the claimant’s entire nedical records from
the other providers, his opinion mght have differed.

In short, I find the nedical records establish
the claimant sustained an L3-L4 disc injury to her |ower
back in the formof an annular tear with a disc
herniation. This type of injury is known to cause
di scogeni ¢ back pain, as well as the radicul ar synptons
bei ng conpl ai ned of by the claimant. The presence of
this condition is objectively verified by MRI scans and
a discogram Also, when the proximty of the onset of
synptons is conpared to the claimant’s job related fall,
it is apparent to ne that she sustained a job-rel ated
injury to her lower back. | nust, therefore, dissent
fromthe majority’s finding to the contrary.

| also disagree with the majority’s conclusion

that the nmedical treatnent the clai mant received for her
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knee is not reasonabl e and necessary. Since the
majority has found the clai mant sustai ned a conpensabl e
injury to her knee, the only issue is whether the
conpensabl e injury is some cause of her need for the
requested nedical treatnment. 1In this regard, | note Dr.
Kenneth Martin, the Little Rock orthopedi st who operated
on the claimant’s knee, indicated his belief the
claimant’s job-related fall was the partial cause of her
need for treatnent.

According to the diagnostic tests, the
claimant had a knee condition involving a plica.
According to Dr. Martin, plicais a remant of the
conpartnental i zation of the knee that exists in sone
peopl e. The claimant was di agnosed by Dr. Martin as
having a plica which was interfering with her knee
nmovenment causing her pain. In his deposition, while
bei ng questioned by the respondent’s counsel, the
foll ow ng exchange took pl ace:

Q kay. So with respect to

the claimant’s plica that
you found, did you feel
that that was the source

of her knee pat hol ogy that
she presented to you with?
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A. | thought that was one of
t he sources, uh-huh.

Q kay, were there any ot her
sources that you
suspect ed?

A. Just by the fact that she
fell on her knee and was
told she had a brui se,
that she can get pain from
the patella, or the
kneecap, just fromthe
darmage to the kneecap with
any sort of fall.
| believe the above quotation establishes that
the claimant’s fall was partially the cause for her need
for nedical treatnent. As has been previously held, a
claimant is entitled to additional nmedical treatnent if
the conpensable injury was a factor in the need for such

nmedi cal treatnment. WIllians v. L & WJanitorial, Inc.

85 Ark. App. 1, 145 S. W 3d 383 (2004).

In this case, the respondent had been carrying
out her duties as normal until the fall. As has been
found by the majority, she sustained a blow to her knee
when she fell, which caused an i rmedi ate onset of
synptonms. These synptons did not inprove until Dr.
Martin perforned his surgery on the claimant. | believe

the opinion of Dr. Martin, when taken in conjunction
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with the i medi ate onset of synptons, and the consi stent
conplaints made by the clainmant, establishes that the
treatment provided her was caused in part by her
conpensabl e injury. Under the Workers’ Conpensati on
Act, as interpreted by the Arkansas Appellate Courts,
she has net her burden of proof in this regard.

In conclusion, the nagjority has erred in
finding the claimant failed to establish a conpensabl e
injury to her back or that the nedical treatnent she
sought fromDr. Martin is reasonabl e and necessary and
related to her conpensable injury. | find that the
cl ai mant has net her burden in both regards and is
entitled to receive all disability and nedical benefits
as awarded by the Adm nistrative Law Judge, i ncluding
treatment fromDr. Martin and Dr. Krishan and ot her
physi cians the claimant saw at their direction or
referral

For the reasons set out above, | respectfully
concur in part, and dissent in part, fromthe majority’s

deci si on.

PH LI P A HOOD, Conmm ssi oner



