BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAIM NO.  F309318
OLLIE COX, 111,

EMPLOYEE CLAI MANT

CEDAR CREEK WHOLESALE CORPORATI ON,
EMPLOYER RESPONDENT

UNI TED STATES FI RE | NSURANCE CO.,
| NSURANCE CARRI ER RESPONDENT
OPI Nl ON FI LED DECEMBER 2, 2009

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M KEI TH WREN,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE GAI L PONDER GAI NES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON  AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed March 4, 2009. The adm nistrative |aw judge
found that the claimant did not prove he was entitled to
addi tional nedical treatnment recommended by Dr. G easer.

The adm ni strative | aw judge found that the claimnt did not
prove he was entitled to additional tenporary total
disability benefits. After reviewing the entire record de
novo, the Full Commi ssion affirns the adm nistrative | aw
judge’s opinion. The Full Comm ssion finds that the

claimant did not prove he was entitled to a spinal cord
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stinmulator as recommended by Dr. Greaser. W also find that

the claimant did not prove he was entitled to additional

tenporary total disability benefits.

. H STORY

The parties stipulated that Alie Cox, II1l, age 38,

sust ai ned a conpensabl e back injury on July 1, 2003. M.

Cox testified, “I was a flat bed driver, hauled a | ot of

| unmber, essentially building materials. | pulled over on

the side of the road to tarp up and pulled out my tarp, got

ready to throw it up over ny head and, you know, sonewhere

between nme picking it up and, you know, that one notion, ny

back popped.” A neurological surgeon, Dr. Eric D. AkKin,

began treating the claimant on Septenber 17, 2003:
The patient is a 31 year old nale who | am seei ng
today in consultation at the request of Dr. Lew s
for the evaluation of right |lower extremty pain.
The patient conplains of pain in the posterior
aspect of the right thigh and over the anterior
aspect of the right leg. It is burning in nature
and it is not present at all times. It is
aggravat ed by wal king and sitting for prol onged

periods. Laying down helps. The pain started on
July 1, 2003, and has been gradually

wor seni ng. ... The pain began while he was throw ng
a tarp on to the top of a truck. This was an on-
the-job injury....has not worked since August 21,
2003. ...

MRl of the |unbar spine shows herniated disc on
the right side at L4-5....H s radi ographic
findings correspond wwth the clinical synptomof a
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right L5 radiculopathy. | have offered hima

right L4-5 |unbar diskectony....

Dr. Akin performed a right L4-5 diskectony on Septenber

25, 2003 and a repair of |unbar cerebrospinal fluid | eak on
Sept enber 30, 2003. The clainmant testified that he began
suffering from m grai ne headaches foll owi ng the Septenber
30, 2003 surgery. Dr. Akin noted on Novenber 5, 2003, “He
should be able to return to work at this tine with a 20 |b.
wei ght restriction. | believe that he will continue to have
I mprovenent in his pain over the next several weeks. |If his
synptons persist he would likely benefit fromfornal
physi cal therapy exercises.” Dr. Akin inforned a case

manager on January 9, 2004, “The patient had previously been

under a 20 Ib. lifting restriction and had shown i nprovenent
with this. He is not under a permanent 20 Ib. lifting
restriction, however. | have advised himas of our |ast

visit that he should begin to gradually increase his
activity level as he can tolerate. He will now be
di scharged fromnmny care at this point.”

Dr. Derek Lewis saw the claimant on March 4, 2004 and
rel eased the claimant to full duty with “no inpairments.”
Dr. Butchaiah Garlapati corresponded with Dr. Lewi s on June

24, 2004:
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Thanks for referring M. Cox to our clinic today
for evaluation and treatnent of his chronic | ow
back pain with a duration of one year. The
patient states that the pain is continuous in
nature and, at times, it is variable with no
difference in its tenporal course. The characters
are burning, sharp, aching and throbbing with
associ at ed nunbness over right |Iower |leg and foot.
On the day of exam nation, his pain score is 4/10.
So far, the patient has had acupuncture,

el ectrical stinulation, exercise, physical

t her apy, massage, nerve bl ocks, epidural

i njections and trigger point injections and only
the exercise has helped to give hima little
confort....

| MPRESSI ON:

1. History of failed back syndrone with positive
MRl finding previous to the surgery that showed

| arge central and right |ateral disc protrusion
2. Acute exacerbation of pain over the |unbar
region that radiates down the left |ower extrenty
that mi ght be due to sone new onset pathol ogy
versus i nflammatory conponent.

3. History of cocaine and narijuana use in the
past .

4. H story of bilateral SI dysfunction.

5. Patient lives with friends.

Dr. Garlapati’s recommendations included additiona
di agnostic studies, steroid injection versus sel ective nerve
root bl ock, continued nmedi cations, and physical therapy.

Dr. Akin saw the claimant on Septenber 27, 2004 and
noted in part, “He is using profanity in the clinic, stating
that he ‘wants this dammed disc cut out.’” He did physical
therapy earlier this nonth and states it nade his back pain

worse....He also reports that he has had m grai ne headaches
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since starting physical therapy, and does not want to return
to the pain specialist.” Dr. Akin diagnhosed “Low back pain”
and stated, “He has been taking narcotic anal gesics for over
one year. At this point, the narcotics could be
contributing to his pain. | have placed himon Utramto
see if that nay possibly give himsone inprovenent.”

Dr. Scott M Schl esinger perfornmed an i ndependent
medi cal exam nation on Decenber 15, 2004 and reported in
part, “This gentleman has a rather poor prognosis for having
a good outcone fromthis situation. Before considering any
further treatnent, | would get a nore up to date MR of the
| unbar spine and plain x-rays with flexion/extension
views....If his MR |ooks largely the same, certainly one
coul d consider doing a |lunbar fusion at this level, but I
think the prognosis for himdoing well with this is probably
poor.”

Dr. Akin perfornmed additional surgery on May 16, 2005:
“1l. Transforam nal |unbar interbody fusion. 2.
Posterol ateral lunbar fusion. 3. Aspiration of iliac crest
bone marrow. 4. Lunbar segnental stabilization at L4-5
with pedicle screws. 5. Posterior lunbar fusion.” The

pre- and post-operative diagnosis was “1. Lunbar
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degenerative disc disease. 2. Discogenic |unbar pain at
L4-5. 3. Previous herniated disc.”

An adm nistrative | aw judge filed an opinion on June 8,
2005. The administrative | aw judge found that the clai mant
did not prove he was entitled to additional tenporary total
disability benefits beginning April 16, 2004. The
adm nistrative |law judge found that the claimant proved he
was entitled to additional tenporary total disability
benefits “fromthe date of his |ast surgery” and conti nui ng
“through a date yet to be determned.” The adm nistrative
| aw judge found that the claimant “failed to prove
entitlement to additional nedical treatnment by Dr. Counts
for depression secondary to pain caused by his work
injury[.]”

Dr. Akin provided an interval note on August 16, 2005:

The patient returns today with continued
conplaints of | ow back pain and right |eg pain.

He al so states that the right | eg goes nunb from
the knee to the foot on the anterior aspect. This
has been constant ever since the recent functional
capacity evaluation. He states that he has spasns
t hroughout hi s body including the upper and | ower
extremties, and the spine in all levels....He
states that he is having a | ot of knee pain as
wel | and says that he is in need of a knee

repl acenent. ..

On his functional capacity evaluation, his efforts

were apparently so inconsistent that no assertion
of his disability could be nmade. | have advi sed
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himthat we will continue with conservative
treatment neasures for another 6-8 weeks and then
we will repeat the functional capacity eval uation.
| have told himthat he should be sure to use ful
effort wwth each examin the functional capacity
eval uation so that we can determne his | evel of
disability. | have also provided a letter for him
to obtain special seating at school, which will be
nore confortable for him

Dr. AKin diagnosed “Status post posterior |unbar

i nt erbody fusion at L5-Sl1.”

Dr. AKin reported on Cctober 4, 2005:

The patient is status post |unmbar fusion from
5/16/06. He continues to conplain of some back
spasns and | ower back pain. He also conplains

of intermttent nunbness in the right leg and |eft
arm. ..

He has sone spasns of the | ower | unbar

muscul ature. No pal pable deformty....

MOM | think he shoul d see gradual inprovenent
over the next several nonths fromthe fusion.

do not have a good explanation for the left arm
nunbness. This may need further investigation
fromhis primary care physician. He has requested
pai n nmedi cati ons today. However, he has a

history of diverticulitis and I do not feel
confortabl e prescribing himeither narcotics or
nonsteroi dal anti-inflammtory nedi cations.

woul d i ke his primary care physician, or

whi chever pharmacist the primary care physician
uses, to determ ne what would be best in this
situation....We will refer himto Dr. Braden for
his final disposition. He is presently at maxi mum
medi cal i nprovenent from ny standpoint and gets a
disability rating of 10%wth regard to the
surgery, according to the Guides to the Eval uation
of Permanent |npairnment, Fourth Edition. He is
now rel eased fromny services.

Dr. AKin diagnosed “Status post |unbar fusion.”
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Dr. Terence P. Braden, |11, D.O, thoroughly exam ned

the claimant on Cctober 19, 2005 and provided the follow ng

summary:

Dr.

st at ed,

M. Olie Cox is a 33-year-old nale who had a

| umbar di skectony and then repair of a dural |eak
in 2003. He was never returned back to his work
envi ronnment since then except for a short stint in
February of 2004 when his back pain was
exacerbated. He subsequently underwent fusion of
t he |l unbosacral spine wi thout any inprovenent in
hi s synpt ons.

Hi s exam nation has nmarked synptons of non-
physi ol ogi cal signs. There is give way weakness
in the bilateral |ower extremties, non-
correlative seated versus supine straight |eg

rai sing, the non-physiol ogical presentation of the
entire right leg being nunb and trying to
correlate this with | eft shoul der problens.

PLANS:

1. | really don't believe that therapy is going
to give himM. Cox any inprovenent in his
synpt omat ol ogy.

2. TENS unit trial will be instituted.

3. W'Il try himon Neurontin with a graduated
dose.

4. | don’'t see himever returning back to his
wor k envi ronment based upon his subjective
conpl ai nt s.

5. Lunbosacral spine flexion, neutral in
extension, films to be done to ascertain for
stability through the area that was fused.

Braden planned a followup visit in one nonth and

expect maxi mum nmedi cal inprovenent to be reached

within the next 4 to 8 weeks.”
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The claimant informed Dr. Braden on Novenber 17, 2005
that Neurontin had provided only tenporary relief of his
synptons. Dr. Braden noted, “He wants to tell ne about new
synptons that he is having now H's face is junping, he is
havi ng chest spasm his eyelids are junping. He says that
if he squats down to fix a tire on his car and gets up, then
he | oses vision in both of his eyes. | explained to M. Cox
that these synptons are not related to his | ow back. Dr.
Braden pl anned the follow ng on Novenber 17, 2005:

1. M. Cox has reached maxi mal nedical

i nprovenent fromthe injury that he reports to
have sustai ned and his subsequent surgeries.

2. H's inpairnent based on the AMA Cui de for

Eval uati on of Pernmanent |npairnment 4" Edition,
woul d add an additional 2%to his original 10%
giving hima total of 12% inpairnent to the whol e
person based on the AVA Guide to Eval uation of

Per manent | npai rnent 4" Edition, Table 75, Page
113.

3. Reviewed with himhis x-ray of his Lunbosacral
spi ne which reveal ed no evidence of instability in
fl exi on and extension views. He should continue
with the TENS unit since it does give himsone

i mprovenent .

The parties stipulated that the clainmant sustained a
12% whol e- body i npairnment rating.

The Full Comm ssion affirmed and adopted the
adm nistrative |law judge' s June 8, 2005 decision in an
opinion filed May 11, 2006. The cl aimant appealed to the

Arkansas Court of Appeals. The Court of Appeals delivered
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an opinion on May 9, 2007 and hel d, “Substantial evidence
supports the Comm ssion’s denial of additional tenporary
total disability benefits, and we affirmon that issue. W
reverse and remand for additional findings of fact about
Cox’s entitlenent to nmedical treatnent for his psychol ogical
probl enms.” The Full Comm ssion subsequently renmanded the
matter to an administrative |aw judge “for additional
findings consistent with the May 9, 2007, opinion of the
Arkansas Court of Appeals.”

The parties stipulated that “the previous decisions of
the admi nistrative | aw judge, Conmm ssion and Arkansas Court
of Appeals are binding on this proceedi ng under the |aw of
the case doctrine and res judicata.” The parties stipul ated
that “per Comm ssion Order affirnmed by the Court of Appeals,
respondents have paid appropriate tenporary total disability
benefits.”

The cl ai mant agreed on cross-exani nation that he “began
experiencing debilitating mgraines” in October 2007. The
cl ai mant al so agreed on cross-exam nation that he had fallen
down a flight of stairs in October 2007. The cl ai mant
testified on questioning by the adm nistrative |aw judge,

“When | fell down the stairs, ny condition was exacerbated
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and aggravated....nm body has just been getting worse ever
since basically.”

The record indicates that Dr. Tinothy J. Dow referred
the claimant to NEA Center for Interventional Pain
Managenent. Dr. Raynond D. G easer saw the clai mant at NEA
Center on February 26, 2008 and assessed | unbago, | unbar
spondyl osi s, possible tethered cord syndrome, post-
| am nectony syndrone (lunbar), |unbar neuritis, and | unbar
radi cul opathy. The treatnent plan included additional
di agnosti c studi es, consideration of a |unbar epidural
steroid injection, and consideration of “spinal cord
stinmulation therapy.” An MR taken on March 7, 2008 showed
post - operati ve changes and degenerative changes in the
claimant’ s | ower | unbar spine.

An adm nistrative | aw judge entered an order dated My
5, 2008: “By letter of April 23, 2008, d ai nmant through
counsel notified the undersigned that he wi shes to abandon
the issue of whether he is entitled to additional mnedical
treatment by Dr. Ken Counts. Hence, this issue is hereby
di sm ssed, and no findings need to be nade pursuant to the
remand, as they would now be noot. The claimw | proceed
on the sole issue of whether Claimant is entitled to wage

| oss disability benefits.”
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The clai mant was seen at NEA Cinic on May 29, 2008:
“Patient reports he has a history of mgraine headaches. He
states the headache pain is nmuch worse than his back pain.
He wi shes to pursue alternatives to mgraine treatnent
bef ore begi nning treatnent for back pain which he feels is
not a problemfor himat the present time. He states ‘I
want to finish ny bachelor’s degree and | need these
headaches taken care of to do that. Then | need to have ny
knees worked on..”” It was further noted on May 29, 2008,
“Patient states he is having a great deal of trouble with
m graines. He wi shes to be weaned off his mgraine
nmedi cations and find alternative treatnment options before
begi nning treatnment of his back pain. Recommended referra
to the Arkansas Headache Clinic for treatnment of his
headaches.”

A pre-hearing order was filed on June 9, 2008. The
cl ai mant cont ended, anong ot her things, that he had
sust ai ned wage-1oss disability and that his attorney was
entitled to fees for |egal services. The respondents
contended that the clainmant was not entitled to wage-|oss
disability benefits “as he is capable of working at the sane
or simlar wages to what he was earning at the tine of the

conpensabl e injury.”
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The parties agreed to litigate the foll ow ng issues:

1. Wether Claimant is entitled to wage-I|oss

di sability benefits.

2. \Whether Caimant is entitled to a controverted
attorney’s fee.

Dr. Greaser corresponded with the claimnt’s attorney

on August 19, 2008 and stated in part:

Briefly, as the interventional anesthesiol ogi st
for the NEA dinic, | have over seventeen years of
clinical expertise in treating the

neur opat hophysi ol ogy of the di sease state of
chronic pain....

A review of ny nedical records with specific
regard to M. Olie Cox reveals that on service
date 02.26.08, | perforned an extensive initial
eval uation during which he reported chronic 07/10
VAS, aching, bilateral, |unbar back pain with pain
radiation to the lower extremties. According to
him the chronic pain syndronme began abruptly on
01.27.08 as a result of a fall at work....
Previous treatnments for his chronic pain syndrone
have included such nodalities as non-steroidal
anti-inflammatory COX-1 inhibitor therapy
(Motrin), celecoxib COX-2 inhibitor therapy

(Cel ebrex), opioid therapy (Hydrocodone,
CcyConti n), benzodi azepi ne therapy (Kl onopin),
nmuscl e rel axant therapy (Soma, Flexeril), anti-
convul sant neurostabilizer therapy (Neurontin),
physi cal therapies, and an interlam nar epidural
corticosteroid injection therapy. To date, M.
Cox has had a m xed response to non-steroidal
anti-inflammatory COX-1 inhibitor therapy, Mbbic,
in conjunction with oral anti-convul sant
neurostabilizer therapy, Neurontin. To date the
m xed response to therapies is due to the
sust ai ned di sease state of the chronic pain
syndronme. Al though the nuscul oskel etal system of
t he body has heal ed fromthe causative wrk place
injury and surgeries, the neuropathophysi ol ogy of
t he nervous systemw || require ongoing clinical
treatnment, and managenent. Wthin ny best
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clinical determi nation of medical certainty, it is
my clinical opinion that the work place injury on
07.01.03 requiring the subsequent three

t herapeutic surgeries is the cause for the chronic
pain syndrome, which will require future treatnent
as outlined:

® He will require a therapeutic maxi num of six

epi dural corticosteroid injection procedures per
year ($900 per procedure).

® He will require approximately six-twelve
clinical followup visits per year ($80 per visit)
for on-goi ng nedi cal nmanagenent.

® In addition, he is to be scheduled for a

per cut aneous trial of |unbothoracic spinal cord
stimul ation therapy ($26,000).

® In the strong likelihood that the trial of

t herapy proves to be successful, then he would be
schedul ed for the surgical inplantation of the

| unmbot horaci c spinal cord stinulation system

(%100, 000) .
® Also, his rechargeable, inplanted power
generator will require surgical replacenent

($35,000) in approximately seven years after its
surgical insertion.

In addition, within nmy best clinical determnation
of nedical certainty, the outlined therapeutic
plan will benefit M. Cox greatly with regard to

i mproving his chronic pain syndrome for a happier,
functional life. Wth regard to the ability

of M. Cox to return to work, this would be best
determ ned by an objective functional capacity
eval uation, which may point to the future

requi renment for vocational rehabilitation.

On Septenber 17, 2008, the claimant sent an el ectronic
mai | nessage to the admnistrative | aw judge assigned to his
case and stated, in part, “Hello ny nane is Alie Cox.
was seriously injured on ny job in 2003. | have been

suffering psychically and financially every since, all while
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fighting the insurance conpany and the Wrkers Conpensati on
Comm ssi on seeking any kind of justice, but there is none.
Now t hat the trucking industry has exploited ne, and worked
me around the clock for thirteen years, ny back and ny
spirit are broken, and | have been discarded w thout
adequat e conpensation for nmy injuries....You wuuld have ne
die a broken, lonely, mserable death, because the status
guo nust be maintained at all cost. Judge Fine you sir are
a piece of status quo feces, and a prevaricating unnecessary
waste of the citizens tax noney. The workers in Arkansas
woul d be better off wi thout you and your mserable ilk. Now
go and screw yourself just like you re doing to the workers
of this state. | hate you, and | | ook forward to seeing you
in hell. Thank you for your attention.”

The cl ai mant sent another electronic mail on Septenber
18, 2008 and stated in part, “I will be at a hearing in
Littl e Rock, Arkansas before an adm nistrative |aw judge of

t he Arkansas Wrkers Conpensation Conm ssion | ocated at 324

Spring Street. | have made plans to set nyself on fire at
this hearing....You are all invited to the barbeque.” The
claimant testified on cross-exam nation at hearing, “l had

no real intention of setting nyself on fire, but yes | was -

| intended to burn an effigy of an injured worker in front
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of the Conmi ssion to raise awareness for the disabled and
injured in Arkansas[.]”

The parties deposed Dr. G easer on Novenber 18, 2008.
Dr. Geaser testified that the claimant had sustained a
conpensable injury on July 1, 2003 and that the clai mant had
fall en on January 27, 2008. The respondents’ attorney
guestioned Dr. G easer:

Q Part of the plan | see |ooks like the fourth
little bullet point is consider a trial spinal
cord stinmulation therapy.

A. Correct.

Q Are you sinply considering this as a potenti al
treatnment, or is this a recormendati on? How
strong is this?

A. Sinply when a patient has had an injury and
it’s been addressed with neurosurgery, and in his
case he’s had, | believe, three surgeries, and you
t hen see on imgi ng that he has scar tissue around
a nerve root, neuro-stinulation is the next step.

| was one of 20 physicians in the United States to
nmeet back in | believe 2005 to devel op consensus
statenents for the United States on neuro-
stimulation. This is the next step in the

al gorithmof treatnment....He s had physical

t herapy and he’'s had interventional therapy with
regard to epidural steroid injection, none of

whi ch has provided sustained pain relief. Then we
throwin the mx three back surgeries with scar

ti ssue, so the neuro-anatony has changed. So,
we're into a chronic diseased state of pain where
his nervous systemis perform ng abnormally, and I
can get into the details of that if you d Iike.

But suffice it to say, neuro-nodulation is the
next step in his therapeutic treatnent plan...
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Q But why will this next step work for M. Cox?
A. Because no one has approached his pain froma
neur o- nodul atory standpoi nt, other than the
Gabapentin whi ch has hel ped. ..

Dr. Geaser testified, “I don't believe that we're
gonna get sustained pain relief with repeated epidural
steroid injections in his case, | really don"t. And I - |
woul d say now that that’s gonna end up being a waste of
monies.” Dr. Geaser testified that he had di agnosed the
claimant as having chronic pain syndronme. Dr. Geaser also
opi ned that the claimant had not reached maxi mal nedi cal
i nprovenent. The claimant’s attorney questioned Dr.

G easer:
Q And is it your opinion, Doctor, that this, his
current diagnhosis that you ve given him is
related to the workplace injury of July 1t of
20037
A Yes...
Q So, Doctor, as of February the 26'" of 2008 up
t hrough today, do you have an opi ni on about M.
Cox’s ability to return to work?
A. Right at the present, due to ineffective
treatnments, | don’t believe he can return to work
as of today.

A hearing was held on Decenber 4, 2008. At that tine,
the claimant nodified his contentions and stated that he was

entitled to tenporary total disability benefits beginning
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February 26, 2008 until a date yet to be determi ned. The

cl ai mant reserved the issue of wage-loss disability. The

cl ai mant contended that he was entitled to nedical treatnent
as outlined in Dr. Geaser’s August 19, 2008 letter. The
respondents did not object to the claimant’s nodification of
hi s contentions.

The claimant testified that, follow ng the conpensabl e
injury, he had worked part-tine as a tutor and as a pi zza
deliverer. The claimant testified, however, that he had not
wor ked since seeing Dr. Greaser on February 26, 2008. The

claimant testified regarding his physical condition, “M

back aches, throbs. |1t causes - | nean, | have nunbness,
tingling innmy - all of ny extremties. |It's caused ne to
be tense at tines. It has - it causes ne not to be able to
sit long, stand long, walk far. Well, and then the

nmedicines that | take affect me. The nedicines that | take
totry to control the pain in ny back affect nme....| use
this cane for wal ki ng, standi ng, balance. Pretty nuch,

use this cane for everything.” The clainmant testified that
he wanted to pursue the medical treatnment proposed by Dr.
Greaser, “not only to try to get met out of sonme of the pain
that 1’min, but try to get ne off of some of the drugs that

|"mon, as well.” The clainmant testified on cross-
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exam nation that he had undergone knee surgery since a
deposition in May 2008.

An adm nistrative |law judge filed an opinion on March
4, 2009. The administrative |aw judge found that the
cl ai mant had “abandoned the issue concerning whether he is
entitled to treatnment by Dr. Kenneth Counts - the subject of
the remand by the Arkansas Court of Appeals.” The clai mant
does not appeal that finding. The admi nistrative |aw judge
ot herwi se found that the claimant did not prove he was
entitled to additional treatnment recommended by Dr. G easer,
and that the claimnt did not prove he was entitled to
additional tenporary total disability benefits. The
adm ni strative |aw judge therefore denied and di sm ssed the
claim The claimant appeals to the Full Comm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
he is entitled to additional nedical treatment. wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
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(2003). What constitutes reasonably necessary nedi cal

treatment is a question of fact for the Conmmi ssion. Dalton

v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
An administrative |law judge found in the present

matter, “6. Caimnt has not proven by a preponderance of

the evidence that he is entitled to additional treatnent

recommended by Dr. Greaser.” The Full Comm ssion affirns

this finding. The parties stipulated that the clai mant

sust ai ned a conpensabl e back injury on July 1, 2003. The

cl ai mant has subsequently conpl ai ned of chronic back pain

and nunbness radiating to his right |lower extremty. Dr.

Akin perfornmed two surgeries in Septenber 2003. Dr.

Garl apati, a pain manager, saw the claimnt in June 2004 and

di agnosed a “history of failed back syndrone.” Dr.

Garl apati’s treatnment recomendations included steroid

i njections and physical therapy. Dr. Akin noted in

Sept enber 2004 that the claimant was using profanity in his

clinic and that the claimant did not want to continue

treating with Dr. Garlapati. Follow ng an i ndependent

medi cal exam nation by Dr. Schlesinger, Dr. Akin perforned a

third surgery in May 2005. Dr. Akin perfornmed a |unbar

i nt erbody fusion and segnental stabilization. The clainmant

continued to conplain of chronic pain.
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Dr. AKin assigned an inpairnment rating and rel eased the
claimant in Cctober 2005. The cl ai mant subsequently began
treating with another pain manager, Dr. Braden. Dr.
Braden’s treatnment plan included utilization of a TENS unit
and a graduated dose of Neurontin, a pain-relieving
nmedi cation. Dr. Braden pronounced nmaxi mum medi ca
i mprovenent on Novenber 17, 2005. Dr. Braden recommended
“He should continue with the TENS unit since it does give
hi m sonme i nprovenent.” The cl ai mant began treating with Dr.
G easer on February 26, 2008, over two years since his
rel ease by Dr. Braden, and through a referral froma Dr.
Dow. There is no record before the Comm ssion of any
treatnent fromDr. Dow and there is no indication as to why
Dr. Dow referred the claimant to Dr. G easer. Dr. Geaser
also attributed the claimant’s renewed pain conplaints to “a
fall at work” in January 2008. In any event, Dr. G easer
ultimately recommended “a percutaneous trial of
| unbot horaci c spinal cord stinulation therapy.” Dr. Geaser
descri bed this proposed treatnment as “neuro-nodul ation.”

The Conmi ssion recogni zes that a clai mant may be
entitled to ongoing nmedical treatnment after the healing
period has ended, if the nedical treatnent is geared toward

managenent of the claimant’s injury. Patchell v. Wal-Mart
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Stores, Inc., 86 Ark. App. 230, 184 S.W3d 31 (2004), citing
Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W 2d
845 (1983). Medical treatnents which are required so as to
stabilize or maintain an injured worker are the
responsibility of the enployer. Pippin, supra. It is also
wi thin the Conmi ssion’s province to weigh all of the nedical
evi dence and to determ ne what is nost credi ble. Minnesota
Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999).
Dr. Greaser was the only physician of record to recommend
use of a spinal cord stinmulator. This proposed treatnent
was not recomrended by treating physicians Dr. Akin, Dr.
Lewis, Dr. Garlapati, or Dr. Braden. Nor did the
i ndependent nedi cal exam ni ng physician, Dr. Schl esinger
recomrend trial of a spinal cord stinulator. The instant
clai mant did not prove that a spinal cord stinulator was
necessary to stabilize or maintain his condition. The
record indicates that reasonably necessary treatnent was
avail able with Dr. Braden, to whomthe claimnt was referred
by the treating surgeon, Dr. Akin. The clainmant did not
seek authorized followup treatment with Dr. Braden after
Novenber 17, 2005.

Agai n, the clai mant was exam ned, eval uated, and

treated by a nunber of well-qualified physicians. None of
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t hese treating physicians reconmendi ng the type of invasive
treatment recommended by Dr. Greaser. Further, the nedica
evidence reflects that the claimant’s primary conpl ai nt

i nvol ved chronic headaches at the tinme he was first seen for
di agnostic/therapeutic and interventional pain managenent at
the NEA Cinic on February 22, 2008. Because the clai nant
wi shed to be weaned off his migraine nedications and find
alternative treatnment options, Dr. Greaser at the NEA dinic
recomrended referral to the Arkansas Headache Cinic for
treatnment of the claimant’s headaches. The claimant did not
pursue this recomended treatnment. Follow ng further

eval uations, Dr. Geaser recomended a spinal cord
stinmulator for pain. The claimnt’s course of conduct,
including his work history and attendance at school,
together wwth his failure to seek authorized foll ow up
treatment after the end of his healing period for the
conpensabl e injury, strongly suggests that the clai mant was
shopping for a medical provider willing to provide
alternative treatnment for the claimant’s conplaints. Al of
t he other authorized nedical providers had determ ned that
the claimant’s physical condition was stable and coul d be

mai nt ai ned with medi cati ons.
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Nor does the Conmmission find the instant clainmant to be
a credible witness. Determnation of the credibility and
wei ght to be given a witness's testinony is within the sole
provi nce of the Conm ssion. Nucor Corp. v. Rhine, 366 Ark.
550, 237 S.W3d 52 (2006). In the present natter, the
clai mant was disruptive in Dr. Akin's office in Septenber
2004. The claimant reported in Dr. Geaser’s clinic in May
2008 that back pain was “not a problemfor himat the
present time.” The clainmant conpl ai ned of knee pain and
continui ng problens wi th headaches. The claimant testified
that his “whole body hurt” after a fall down a flight of
stairs in Cctober 2007. Dr. Geaser noted that the clai mant
had fallen in January 2008. In Septenber 2008, the clai mant
began sendi ng coarse and threatening electronic
comuni cation to the adm nistrative | aw judge assigned to
his case. The Full Commi ssion is unable to determ ne that
“neur o- nodul ati on” proposed by Dr. G easer beginning in 2008
woul d be reasonably necessary in connection with the July 1,
2003 conpensabl e back injury. W assign mninmal weight to
Dr. Geaser’s deposition testinony that his treatnent
reconmmendati ons were causally related to the July 1, 2003
conpensabl e injury. The adm nistrative |aw judge’s decision

is affirned.



Cox - F309318 25

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
incapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The healing
peri od ends when the enployee is as far restored as the
permanent nature of his injury will permt, and if the
under | ying condition causing the disability has becone nore
stable and if nothing in the way of treatnment wll inprove
that condition, the healing period has ended. High Capacity
Prods. v. Moore, 61 Ark. App. 1, 962 S.W2d 831 (1998).

Persi stent pain does not suffice in itself to extend the
heal i ng period. Mad Butcher Inc. v. Parker, 4 Ark. App.
124, 628 S.W2d 582 (1982). The determ nation of the end of
the healing period is a question of fact for the Comm ssion.
K II Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S. W 3d
414 (2002) .

An admi nistrative |law judge found in the present
matter, “7. Caimant has not proven by a preponderance of
the evidence that he is entitled to additional tenporary
total disability benefits.” The Full Comm ssion affirns
this finding. The parties stipulated that the clai mant

sustai ned a conpensabl e back injury on July 1, 2003. The
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cl ai mant subsequently underwent three surgeries perforned by
Dr. Akin. The record indicates that the respondents paid a
period of tenporary total disability benefits. Dr. Akin
assigned the claimant a permanent inpairnment rating on
Cctober 4, 2005. Dr. Braden assigned the claimant a 12%
i mpai rment rating on Novenber 17, 2005. The parties
stipulated that the clai mant sustai ned a 12% whol e- body
impai rment rating. Permanent inpairnment, which is usually a
medi cal condition, is any permanent functional or anatom cal
| oss remaining after the healing period has been reached.
Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W2d 216
(1969). Tenporary total disability benefits cannot be
awarded after a claimant’s healing period has ended.
Milligan v. West Tree Serv., 57 Ark. App. 14, 946 S. W 2d 697
(1997), citing Elk Roofing Co. v. Pinson, 22 Ark. App. 191,
737 S.W2d 661 (1987).

The record in the present matter does not denonstrate
that the claimant continued within a healing period after
Dr. Braden assigned a permanent anatonical inpairment rating
on Novenber 17, 2005. Nor does the evidence before us
denonstrate that the clainmant re-entered a healing period at
any tinme subsequent to Novenber 17, 2005. The probative

evi dence before the Comm ssion does not support Dr.
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Greaser’s testinony at deposition that the clai mant had not
reached maxi mum nedi cal inprovenent. The administrative |aw
judge’ s decision is affirned.

Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the admnistrative |aw judge’s
opi ni on denyi ng additional nedical treatnment and additi onal
tenporary total disability benefits. The Full Conmm ssion
finds that the clainmant did not prove he was entitled to
addi tional treatnent reconmended by Dr. G easer. The
claimant did not prove that a spinal cord stinulator
recomended by Dr. Geaser in 2008 was reasonably necessary
in connection with the July 1, 2003 conpensable injury. The
Ful I Comm ssion finds that the claimant reached the end of
his healing period no | ater than Novenber 17, 2005, the date
Dr. Braden assigned a permanent anatom cal i npairnment
rating. The claimant did not continue in a healing period
as of Novenber 17, 2005 and the claimant did not re-enter a
heal ing period at any tinme after Novenmber 17, 2005. The
claimant thus did not prove he was entitled to any
additional tenporary total disability benefits after
Novenber 17, 2005. W note that the parties have reserved
the claimant’s entitlenment to wage-loss disability. The

instant claimis denied and di sm ssed.
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I T 1S SO ORDERED

DAVI D GREENBAUM Speci al Comm ssi oner

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| must respectfully concur, in part, and dissent,
in part, fromthe najority opinion. | agree that the
cl ai mant reached the end of his healing period no |ater than
Novenber 17, 2005 and is not entitled to any further
tenporary total disability benefits at this tinme. However,
the claimant has a conpensable injury, and the respondent’s
responsi bility for pain managenent does not end when the
healing period ends. It is undisputed that the claimant had
a conpensable injury. He has had a fusion surgery. It is
al so apparently undi sputed that the claimant suffers pain
fromhis conpensable injury. Treatnent for painis
reasonably necessary nedical treatnent. Dr. G easer, the
only doctor to have seen the claimant in the |last two years,
has recommended a course of pain managenent, including

i npl antation of a spinal cord stinulator. Here, the majority



Cox - F309318 29

has di scounted Dr. Greaser’s opinion, the only recent

medi cal opinion, in favor of nedical reports over two years
old. This sinply cannot be done. The opinion of the
claimant’ s previous treating physicians regarding his past
medi cal condition and reasonably necessary nedical treatnent
provided in the past is not dispositive as to the question
presented in the instant hearing, i.e. what reasonably
necessary nedical treatnment is required now? The question of
what is reasonably necessary nedical treatnent now nust be
based on current nedical records. If it were a question of
conpeting current doctor’s opinions regarding what is
reasonably necessary nedical treatnent now, the majority
could decide to credit one doctor’s opinion over the other
doctor’s opinion. But the majority cannot discount the only
current nedical opinion and instead resort to specul ation
and conjecture based on what other doctors reconmended over
two years ago. The clainmant has a conpensable injury and an
undi sputed pain condition. The respondent has a duty to pay
for pain managenent for the clainmant’s condition and the
majority has a duty to make sure that the claimant is

provi ded with reasonably necessary nedi cal treatnment. The

maj ority has not done so here.
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The cl ai mant has requested nedical treatment from
Dr. Geaser for the purpose of decreasing the pain in the
area where he has had three previous surgeries related to
his work accident and the associated radiating synptons. Dr.
Greaser testified at length that the purpose of the spinal
cord stinmulator is for relieving the pain associated with
the work-related back injury and that the claimnt’s
conplaint of a mgraine being nore severe than his back pain
on the date of his second visit did not nmean that his back
was not still giving himproblens. Wile the |aw states
that it is not necessary for a claimnt to support a
continued need for nedical treatnent with objective
findings, in this case, Dr. G easer has pointed out nunerous
obj ective findings which support the proposed treatnent.

Chanber Door Industries, Inc. v. Gaham 59 Ark. App. 224,

956 S.W2d 196 (1997). Specifically, he noted the inplanted
hardware in the back, as well as scar tissue on the right L5
nerve root.

| would note that previous precedent al so supports
an award of the spinal cord stimulator treatnent. 1In the

very factually simlar case of Hedges v. Wirlpool, WCC

Cl aim No. F013563 (Full Comm ssion Opinion entered Novenber

21, 2007), this Comm ssion affirnmed and adopted the opinion
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of an Adm nistrative Law Judge whi ch awarded spinal cord
stinmulator treatnment to the claimant. In Hedges, the

cl ai mant had a conpensabl e back injury which resulted in a

| umbar fusion. He was declared to be at MM in July of 2002
and released to return to work, which he did. Although the
surgery hel ped, he continued to have synptons in the form of
back pain and pain and nunbness into his |lower extremty.
Hi s pain caused himto have nental side effects of
irritability and | ack of sleep, which caused hi menotional
probl enms. This Conmi ssion accepted the testinmony of Dr.
Capocel li in that case, which is virtually identical to the
testinmony of Dr. Greaser that the Admi nistrative Law Judge
in this case has rejected. Dr. Capocelli stated that the

cl ai mant, Hedges, had chronic pain syndrome due, in part, to
nerve root scarring. He testified that this was not
anmenable to surgical intervention and that it was not
uncommon for individuals with chronic pain syndrone to have
their synptons wax and wane over tinme. He recommended the
spinal cord stinulator because Hedges had al ready had
surgery, therapy, and other pain managenent, and needed
sonething to allow himto continue to work. Here, the

cl ai mant has had three back surgeries, ultimately resulting

in the nost aggressive formof back surgery, a fusion. Dr.
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Greaser, the only expert to testify regarding M. Cox’s need
for additional treatnent, opined that a spinal cord
stinmulator is the next logical step in treatnent for a
person who has exhausted all other forms of treatnent and
that the need for this treatnment is supported by objective
findings. The statenments of Dr. Greaser mrror the
statenents of Dr. Capocelli in the factually simlar Hedges
case.

| also feel conpelled to coment on the majority’s
consi deration of the inappropriate e-mails the claimant sent
to the Admi nistrative Law Judge, ostensibly on the issue of
the claimant’s credibility. The Adm nistrative Law Judge
stated that he would give the claimant a fair hearing
despite having received these e-mails. And although he did
not rule in the claimant’s favor, the Adm nistrative Law
Judge did give the claimant a fair hearing by not nentioning
the e-mails in his adjudication and by not nmaking a non-
essential ruling on the claimant’s credibility. Despite

having a de novo review, the majority shoul d have given the

claimant at | east as nuch consideration as that given by the
Adm ni strative Law Judge. It is obvious fromreading the
majority’s opinion that the inappropriate e-nmails have

colored the nmajority’s decision on what shoul d have been
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mai nly a nedical question, not a question of the clainmant’s
credibility.
For the aforenentioned reasons | nust concur, in

part, and dissent, in part, fromthe majority opinion.

PH LI P AL HOOD, Conm ssi oner



