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Deci sion of Adm nistrative Law Judge: Reversed.

OPI NI ON  AND ORDER

The cl ai mant appeals an adm nistrative | aw judge’s
opinion filed January 9, 2007. The admi nistrative |aw judge

found that the claimwas barred by the statute of
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limtations and that the claimnt did not prove she was
entitled to additional benefits. Follow ng our de novo
review of the entire record, the Full Conm ssion reverses
t he opinion of the adm nistrative | aw judge. The Ful
Comm ssion finds that the claimant proved she sustained a
37% anatom cal inpairment as a result of her conpensable
schedul ed injury, and that the clainmant proved she was
permanently totally disabled. The clainmant proved that the
Novenber 15, 2000 injury was the nmjor cause of her
anatom cal inpairnment and permanent total disability. W
find that Respondent No. 1 is solely responsible for the
claimant’ s pernmanent total disability.
. H STORY

Pearline WIlians, age 61, testified that she was not
educat ed beyond high school. M. WIllianms testified that
she worked at Tinex after graduating from high school and
al so began working for the respondent-enpl oyer, L&W
Janitorial Service. The claimant testified regarding her
work with the respondent-enpl oyer, “W did office buildings.
W had to clean the desks, w pe the desks down, enpty the
trash, vacuumthe floors....Then we’'d head toward |ike
cl eaning the rest roons, cleaning the commobdes, and areas

like that. W had to dust nop, nop floors, enpty trash, and
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then take the trash out. That was the daily routine, the
work that we would do every day.”

The parties stipulated that the claimant injured her
right knee on July 8, 1996 and that benefits were paid. The
claimant testified that she slipped and fell at work. A
radi ol ogi cal exam nation was taken on July 9, 1996: “No
significant degenerative changes are identified.
| MPRESSI ON: Negative right knee series with no interval
change since 1988.” Dr. Frank H Ma saw the clai mant on
July 9, 1996 and di agnosed “Contusion of the right knee
secondary to fall.” The claimant al so began treating with
Dr. WIlliamF. Blankenship in July 1996.

Dr. W Scott Bowen reported on Decenber 17, 1996, “The
x-rays today show mld patellofenoral spurring, no
subl uxation. There is evidence of osteoporosis of the right
patella. At this tine, | think she does have a post
pat el | ar contusion syndrome with a post traunmatic
chondr omal aci a.”

Dr. Bowen reported on January 16, 1997, “Ms. WIIlians
is doing better with her knee. She is still having sone
mld effusions but the therapy seens to hel p. Range of
notion is full. There is sone slight parapatellar

tenderness. | would like her to return to work by Mbonday,
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January 20'". | will have her continue outpatient therapy
for another two weeks to conplete the programand w |
rel ease her.”

A physical therapist inforned Dr. Bowen on January 31
1997, “Ms. WIlianms has now attended 6 of 6 schedul ed
appoi ntnents re-referred on 1/16/97. She is continuing to
report inprovenent in her synptons of her right knee....M.
Wllians at this tinme is an appropriate candi date for
progression to an i ndependent strengthening program | did
advi se her to ice her knee on an as needed basis.”

The claimant testified that she was eventually able to
return to work following the 1996 injury. The cl ai mant
testified that she did not have physical restrictions
followng the injury in 1996. The record contains a Form
AR- 4, Report O Conpensation Pai d/ Suspension O Paynents,
signed by a clains specialist with Respondent No. 1 on
February 26, 1997. The Report indicated that Respondent No.
1 paid nedical expenses, and that Respondent No. 1 paid
tenporary total disability benefits for seven weeks and two
days.

The parties stipulated that the claimant sustained a
conpensabl e injury to her right knee on Novenber 15, 2000.

The claimant testified, “I was at work and | was com ng up
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the steps and | slipped and hit nmy knee on the step that was
wet.” Dr. Kenneth A. Martin exam ned the clainmant on
Decenber 5, 2000: “She was at work going up stairs on 11-15-
00 when she twisted the right knee....She injured her knee 2
Y, years ago and was seen at the SVI ER  She says that she
does not recall any significant problens at that tinme and
has been doing well since that tine....X-RAYS: Show noderate
arthritis primarily in the lateral conmpartment with
osteophytes laterally and around the patella.” Dr. Martin
assessed, “Osteoarthritis with acute exacerbation secondary
to the twisting injury....l don't think that she is a
surgical candidate at this point. She may continue
working....At this point | don’t think that she has any
permanent partial inpairnment as a result of this injury.”

An MR scan of the claimant’s right knee was taken on
January 12, 2001, with the follow ng inpression:
“Csteoarthritis involving the lateral conpartnent with
evi dence for subchondral bony necrosis of the tibia. There
is al so evidence for a possible sprain of the |ateral
collateral liganment. There is evidence for a tear involving
the anterior horn and body of the lateral neniscus. There
I's al so evidence for sone mld edemat ous change within the

fat within the retropatellar space.”
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Dr. Martin performed an arthroscopy and | atera
meni scectony, right knee on January 31, 2001. The pre- and
post - operative diagnosis was “Torn | acteal neniscus,
postraumatic arthritis, right knee.” Dr. Martin reported on
January 31, 2001, “Ms. WIIlians underwent arthroscopy of her
ri ght knee today. She had a tear of the lateral neniscus as
wel | as significant changes in the articular surface with
exposed subchondral bone present over the |ateral
conpartment. The procedure should inprove her pain but wll
not elimnate all the pain because of the significant
arthritic changes seen.”

The parties stipulated that tenporary total disability
conpensati on was pai d begi nning January 31, 2001. The
claimant testified that her physical condition did not
I nprove follow ng the 2001 surgery. Dr. Martin noted on
March 15, 2001, “There is the possibility with the amount of
arthritis that she may not be able to return to her previous
occupation.” The claimant followed up with Dr. Martin on
April 5, 2001: “She is now 8 weeks post op arthroscopy and
meni scectony. She did have Grade |V changes on the |ateral
conpartment....Mst of the painis comng fromthe Gade |V
changes in the lateral conpartnment wth conplete |oss of the

articular cartilage surfaces.” Dr. Martin assessed the
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following on May 8, 2001: “Gade |V changes of the |ateral
conpartment of the right knee....Because of her continued
pain, Ms. Wllians is a candidate for a uniconpartnental
arthroplasty involving the lateral conpartnment. | think she
could return to work after that procedure.”

The claimant followed up with Dr. Martin on May 15,
2001: “Wth the exposed subchondral bone over the |ateral
conpartment, | think that her only option at this point is a
| at eral uni conpartnental arthroplasty....Mre than |ikely
she will have to seek a |l ess strenuous job which does not
require a | ot of stooping, squatting, bending, etc.” Dr.
Martin assessed “Grade |V changes of the | ateral conpartnent
of the right knee.”

Dr. Janes S. Mul hollan stated on June 12, 2001, *“She
tells me that she fell in Novenber, 2000, and hit her knee
on a step. Dr. Ken Martin preformed (sic) an arthroscopic

| at eral meni scectony on January 31. She has not

i mproved....It is apparent that the patient injured an
al ready very arthritic knee....This pattern of degeneration
cannot be treated with osteotony. 1In view of that, the only

surgical remedy is joint replacenent.”
The parties stipulated that tenporary total disability

was paid until June 19, 2001 and that nedi cal expenses were
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paid until July 1, 2001. A pre-hearing order was filed on
Sept ember 19, 2001. The cl ai rant contended, anobng ot her
things, that she required a total knee replacenent as a
result of the Novenber 15, 2000 conpensable injury. The
respondents cont ended, anong ot her things, that additional
treatnment was “recommended to address the claimant’s
arthritic changes which preexisted the injury at work.”

Dr. Martin infornmed a representative of Systenedic on
Oct ober 31, 2001, “lI think the patient’s knee was certainly
severely degenerative at the time of her injury in Novenber.
| think she will be helped by total knee replacenent, but I
do not think the worker’s conpensation carrier should be
responsi ble for that in any way since Arkansas has the 50-
percent cause rule. Mst of the cause for her knee
repl acenent preexisted her job injury.”

The parties deposed Dr. Mil hollan on Cctober 31, 2001.
Dr. Mulhollan testified that there was a “chronic
| ongst andi ng degenerative arthritic process involving the
outer conpartnent” of the claimant’s right knee. Dr.
Mul hol l an testified, “the process that was going on in her
knee could lead to a total knee replacenent.” Dr. Ml hollan
opi ned that the “major cause” of a total knee replacenent

was not the Novenber 15, 2000 injury but instead was “the
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underlying degenerative arthritic process. M answer is
predi cated on the know edge of Arkansas’ 50 percent |aw as
it applies to workers’ conp.”

The parties deposed Dr. Martin on Novenber 29, 2001.
Dr. Martin testified that he began treating the claimant on
Decenber 5, 2000, and that “x-rays showed arthritis, a |ot
of arthritis primarily over the lateral conpartnent, and
descri bed osteophytes, which are bone spurs, laterally and
around the kneecap.” Dr. Martin described what he found
during surgery he performed on January 31, 2001: *“She had
some nm |l d degenerative changes around the kneecap, but nost
of the findings were in the |ateral conpartnent where she
had the arthritis. There was a tear in the |ateral
meni scus, and | resected the |ateral neniscus, and she had
what | described as grade four changes. And grade four
change of the cartilage is where the cartilage is worn all
the way down to the bone. So, there was exposed bone on the
tibia, which is the bone in the |ower part of the top of the
shin, and the femur, which is the thigh bone.” Dr. Mrtin
testified that he eventually recomrended “uni conpart nenta
arthroplasty.” Upon questioning by the respondents’
attorney, Dr. Martin opined that the surgery he was

recomrendi ng was “related to the arthritis.”
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A hearing was held on February 8, 2002. The cl ai mant
testified that she still had pain in her knee and that she
remai ned off work. The claimant testified that she had
troubl e wal ki ng and that she was unable to perform her
janitorial work. The claimant testified on direct
exam nati on

Q Were you able to continue your work all the
way up until you had this second injury?

A, Yes, | was still working.

Q And were you able to do your work as - as well
as you could do it?

A. Well, not as good as | used to do it, but I
was still in there trying to do it.

Q And had you not had this injury in Novenber -
on Novenber 15'", of 2000, would you still be
doi ng what you was doi ng, had you not -

A Oh, yes, |I'd still be working.

Q Is there any other reason why you' re not
wor ki ng, other than this Novenber 15 of 2000
i njury?

A. That’'s the only reason.

The cl ai mant agreed on cross-exam nation that she had
experienced chronic pain and swelling in her knee and
draggi ng of her leg since the 1996 conpensabl e injury.

An administrative |law judge (ALJ) filed an opinion on

May 3, 2002. The ALJ found, anmong other things, that the
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claimant “failed to prove a causal connection between her
conpensabl e injury and her need for total knee replacenent
surgery....Further nedical treatnment at the respondents’
expense i s unreasonabl e, unnecessary and unrelated to the
conpensable injury. This claimfor additional nedical
expenses and tenporary total disability benefits is
respectfully denied and dism ssed.” The Full Conm ssion
affirmed and adopted the adm nistrative | aw judge’s
deci si on.

The Arkansas Court of Appeals reversed and renanded for
an award of benefits. See, williams v. L & W Janitorial,
Tnc., 85 Ark. App. 1, 145 S.W3d 383 (2004). The Court of
Appeal s di sagreed with the Comm ssion’s finding that knee
repl acenent surgery was not reasonably necessary in
connection wth the claimant’s conpensable injury. The
Court determ ned that the claimant’s Novenber 15, 2000
injury “was a factor in her need for the additional
surgery.” The Full Comm ssion subsequently remanded the
case to the administrative |aw judge “for additiona
findings consistent with the February 4, 2004, opinion of
t he Arkansas Court of Appeals.”

Meanwhi l e, Dr. Thomas P. Rooney corresponded with the

claimant’ s attorney on April 28, 2004:
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Pearline is a fifty-seven year old | ady
conpl ai ni ng of constant pain and swelling in the
right knee as a result of a fall on sonme steps
whil e doing janitorial work for her husband on 11-
15- 00.

She gives a history of having injured the sane
knee at the sane job in 1996 and was treated by
Dr. Fred Bl ankenship with shots and pills for
swelling and pain. She says she was off work off
and on during that tine and was still

synptomatic up to the tinme of this nore recent
injury. She had been taking Tylenol...

X-rays taken today wei ghtbearing and | ateral of
the right knee shows severe degenerative changes
with mnimal cartilage in the lateral conpartnent
and about a 5° valgus deformity on the right side.
There are severe patellofenoral changes al so. The
| eft side appears normal on the AP view.

| agree that she does need a total knee

repl acenent. She is not a candidate for the

Uni spacer arthroplasty and | think a total
arthropl asty woul d be indicated over a

uni conpartmental arthropl asty.

In an opinion filed May 5, 2004, the adm nistrative | aw
judge found that the claimant sustained a conpensable injury
on Novenber 15, 2000. The ALJ found, anong other things,

t hat medi cal expenses had been paid until July 1, 2001. The
ALJ found that the claimant proved “additional nedical
treatment (total knee replacenent) is reasonable, necessary
and related to the conpensable injury. Respondents are
directed to pay nedical expenses within thirty days of

recei pt pursuant to Rule 30.”
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Dr. Rooney performed a right knee total arthroplasty on
Decenber 3, 2004. The pre- and post-operative diagnosis was
“Degenerative arthritis of right knee.” Dr. Rooney inforned
a case manager on August 15, 2005, “I expect that M.
Wllianms will reach her maxi mum nmedi cal inprovenent at one
year post-op, which will be Decenber 2005. | think she is
able to performsedentary type activities. | think she wll
be restricted in her ability to walk or stand all day,
clinmb, squat and lift and carry nore than 25 pounds. These
restrictions will nost likely be permanent.”

The claimant testified that she was no | onger able to
performher work with L&V Janitorial Service. The clainmant
testified that she was not able to walk or clinb stairs for
an entire day. The claimant testified that she was
physi cally unable to squat or kneel down to scrub

On Novenber 30, 2005, Dr. Rooney answered a query from
Rehabilitation Managenent, Inc. Dr. Rooney wote that the
cl ai mant had sustained a 37% inpairnment to the leg, 15%
whol e body. Dr. Rooney indicated that the claimant’s work
status was “Sedentary” and that the claimant’s restrictions
were permanent. The parties stipulated that the healing
peri od ended Decenber 1, 2005 and that the clai mant had not

wor ked since her surgery.
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The parties deposed Dr. Rooney on February 27, 2006
The claimant’s attorney questioned Dr. Rooney:

Q The question | have for you is - and what the
Court nust hear fromyou - is whether or not - had
it not been for these two injuries at work which
caused the traumatic arthritis to develop to the
poi nt when you saw her, was the major cause of her
disability these two injuries at work?

A. Well, in reviewng her records and what |

have, the testinony of Martin and Dr. Ml hol | an,
they were both in agreement that her arthritis was
traumatic in origin fromher injuries. And even
Dr. Martin had nmentioned at one tinme that she
needed an arthropl asty, although he nentioned a
uni conpartnmental, which nmeant just one side, and
she ended up with a total knee arthroplasty. |
think it’s basically the sane thing. And | think
- | think had she not had the injury she probably
woul dn’t have come to the total arthroplasty that

| did, fromthe review of her records. So | think
it was nore due to the injuries than not.

The attorney for Respondent No. 1 questioned Dr.
Rooney:

Q \Wen you opened up Mss WIlians’ knee, kind
of tell me what kind of changes you found in the
knee.

A.  She had sone spurs on the inner aspect of her
knee, sone chondronal acia of the patella, which is
the right knee. Her ligaments were intact. She
had severe degenerative changes in the latera
conpartnment, where there was conpl ete absence

of cartilage and bone on bone, and also mld

val gus deformty, which is a knock-kneed (sic)
type deformty....

Q Now, so that I'mclear in understanding, |
don’'t know if you' re aware of this - we’'re not
here on the 1996 claim Al | do - all I'm
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representing her enployer on is a 2000 knee
infjury. Are you with nme so far on that?

A. M hmm  Yes. ..

Q Your rating that you were giving, 37 percent,
was due to the total knee replacenent due to the
arthritis, is that correct?

A. That's correct.

Q Now, you nentioned the ‘96 injury. And | want
to take that out of the equation. Solely based on
t he Novenber 15'", 2000 injury, can you say that
that injury is and of itself was the nmjor cause
of the knee - for the surgery and your i npairnent?
A.  The injury of 20007

Q Novenber of 2000. Novenber 15, 2000.

A. Well, according to her history of the increase
in severity of her pain, | think it contributed to
it greatly.

Q Well, now, your surgery, was it not, to

correct the arthritis?
A Yes.

Q Okay. And can you agree with nme that the
maj or cause of the arthritis pre-existed the
injury?

A Well, | think the arthritis pre-existed the
injury by a long tine. But her disability

didn’t - according to nmy history -didn't pre-exist
that....

Q | guess the bottomline, Dr. Rooney, are you
sayi ng you disagree with Dr. Martin and Mil hol | an
about the nmjor cause of the injury -

A. No. | think even Dr. Martin says, when they
asked himthe 50 percent thing, he said he didn't
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know. | don’t think I'mdisagreeing with either
one of them -

Q well, if I tell you -

A. - basically.

Q - that Mulhollan and Martin both said that

t hey thought nore than 50 percent of this was due
to her pre-existing arthritis -

A Well, | don't know t hat.

Q GOkay. |I’masking you to assune that’s
correct. Are you saying you disagree with that?

A.  Yes, | do.
Q And what - again, what’s the basis of that?

A. Well, because I'"'mbasing it on the fact that
she becane synptomati c enough to have surgery.

Q \Wiich are subjective, correct?

A Yes...

Q If you renove the synptonms and just | ook at
what you repaired objectively - are you with nme so
far -

A, Yes.

Q - can you say that nore than 50 percent of
what you repaired was caused by the Novenber 15N,
2000 injury?

A.  No.

A pre-hearing order was filed on August 23, 2006. The

claimant’s contentions were as follows: “The cl ai nant seeks

paynment of the 37% i npairnent rating. She contends she is
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permanently and totally disabled as a result of both of the
conpensable injuries which ultimately required a total knee
repl acenent. Although the claimant is willing to undergo a
vocational rehabilitation evaluation at the respondents’
expense, she feels she is not a good candi date for
rehabilitation due to her age, 60 (D. O B. June 25, 1946),

| ack of transferable skills (the claimant has perfornmed
manual | abor for the past thirty years) and sedentary work
restrictions. The claimant further contends cl ai m #E613264
is not barred by the Statute of Limtations as the
claimant’s arthritis was a |latent condition.”

Respondent No. 1, G ncinnati |nsurance Conpany,
contended that claimno. E613264 was barred by the statute
of limtations “which ran on July 31, 1998. Furthernore,
Respondent No. 1 contends all appropriate benefits have been
pai d on claim#F101926 and the claimant is not permanently
and totally disabled nor is her injury the nmajor cause of
her disability. 1In the alternative, the Second |Injury Fund
and the Death & Permanent Total Disability Bank Fund woul d
be responsible for further indemity benefits.”

Respondent No. 2, Second Injury Fund, contended that
the clai mant sustained a scheduled injury and was “not

entitled to wage loss disability benefits. The Fund further
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contends the claimant is not permanently and totally

di sabled. Alternatively, in the event of an award the
claimant’ s benefits are limted by Ark. Code Ann. 811-9-
522(f), limting benefits to age 65.”

The parties agreed to litigate the follow ng issues:
“Anatom cal inpairnent; rehabilitation; wage |oss; statute
of limtations; major cause; Fund liability; controversion
and attorney’s fees. All other issues are reserved.”

A hearing was held on Cctober 12, 2006. The cl ai mant
testified on direct:

Q And do you know of any job that you could
successfully conpete with others for at your age
and with this kind of background?

A, No.

Q Has the insurance conpany suggested that you
go to any particular enployer and find you a job?

A.  No.

Q Have they offered you any special training of
any ki nd?

A, No.

The claimant testified that the second surgery “has
hel ped sone. It helped the leg be a little straighter than
what it once was. M/ leg had a little drag init, so it
straightened it up a lot better, but | still have pain and

it’s still swollen.”
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The administrative |law judge filed an opinion on
January 9, 2007 and found:

1. The Workers’ Conpensation Commi ssion has
jurisdiction of this claimin which the

rel ati onshi p of enpl oyer-enpl oyee-carrier existed
anong the parties on July 8, 1996 and Novenber 15,
2000 at which tinme the clai mant sustained
conpensabl e right knee injuries.

2. The claimfor the July 8, 1996 injury is
barred by the statute of limtations.

3. The claimant devel oped traumatic arthritis as
a result of the 1996 injury which was the maj or
cause of total knee replacenent in 2004. The

cl ai mant was assessed a 37% rating and work
restrictions which have prevented her from
returning to the workforce.

4. In 2000 the claimnt sustained a torn

meni scus. Respondent No. 1, Cincinnati

| nsurance, has paid all appropriate benefits.

5. Neither the Second Injury Fund or the Death &
Per manent Total Disability Trust Fund has any
liability in this case.

The adm nistrative | aw judge denied and di sm ssed the
claim The claimant appeals to the Full Comm ssion.

1. ADJUDI CATI ON

A. Statute of limtations

Ark. Code Ann. 811-9-702(b)(1996) provides:

(1) I'n cases where any conpensation, including

di sability or medical, has been paid on account of
injury, a claimfor additional conpensation shal
be barred unless filed with the comm ssion wthin
one (1) year fromthe date of the |ast paynent of
conpensation, or two (2) years fromthe date of
the injury, whichever is greater...

(9)(1) Alatent injury or condition shall not
delay or toll the imtation periods specified in
this section.
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The adm nistrative | aw judge found in the present
matter, “The claimfor the July 8, 1996 injury is barred by
the statute of Iimtations.” The Full Conmm ssion affirns
this finding. The parties stipulated that the claimant
injured her right knee on July 8, 1996 and that benefits
were paid. A Form AR-4 submtted of record indicated that
Respondent No. 1 did not pay any benefits after February 26,
1997. Pursuant to Ark. Code Ann. 811-9-702(b)(1), one (1)
year fromthe date of |ast paynent of conpensation would be
February 26, 1998 and two (2) years fromthe date of injury
woul d be July 8, 1998. Respondent No. 1 contended that the
statute of limtations “ran on July 31, 1998.~

In the present matter, the statute of |limtations did
in fact run with regard to the 1996 injury as the
adm nistrative |law judge found. The parties stipul ated that
t he cl ai mant sustai ned anot her conpensabl e injury on
Novenber 15, 2000. The claimant clainmed that she was
entitled to additional benefits for the Novenber 15, 2000
injury. Al of the issues for adjudication were related to
t he Novenber 15, 2000 right knee injury, not the 1996
injury. Counsel for Respondent No. 1 even infornmed Dr.
Rooney at the February 27, 2006 deposition, “I don’t know if

you're aware of this - we’'re not here on the 1996 cl aim
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Al I do - all I'"'mrepresenting her enployer on is a 2000
knee injury.” The respondents do not contend that the
statute of limtations bars the claimfor benefits for the
2000 injury. Nor does the record support a theory that the
statute of limtations bars the clai munder an assertion
that the claimant is suffering fromarthritis as a result of
the July 8, 1996 injury.

The Full Commi ssion finds that the statute of
limtations does bar any claimregarding the 1996 injury.

B. Anatonical | npairnment

Per manent i npairnment, which is usually a nedical
condition, is any permanent functional or anatom cal |oss
remai ning after the healing period has been reached.

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.wW2d
411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.
882, 440 S.W2d 216 (1969). Ark. Code Ann. §11-9-102(F)(ii)
provi des:

(a) Permanent benefits shall be awarded only upon
a determ nation that the conpensable injury was
the maj or cause of the disability or inpairnent.
(b) If any conpensable injury conbines with a
preexi sting disease or condition or the natural
process of aging to cause or prolong disability or
a need for treatnent, pernmanent benefits shall be
payabl e for the resultant condition only if the
conpensable injury is the major cause of the

per manent disability or inpairnent.
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“Maj or cause” nmeans nore than fifty percent (50% of
the cause, and a finding of major cause shall be established
according to the preponderance of the evidence. Ark. Code
Ann. §11-9-102(14).

In the present matter, the parties stipulated that the
cl ai mant sustained a conpensable injury to her right knee on
Novenber 15, 2000. The claimant underwent an arthroscopy
and | ateral neniscectony on January 31, 2001. Foll ow ng
this operative treatnment, Dr. Martin and Dr. Ml hol | an
recommended additional surgery for the claimant. The
respondents controverted this treatnment, but the Arkansas
Court of Appeals reversed the Comm ssion’s finding that the
recomended surgery was not reasonably necessary in
connection with the conpensable injury. Dr. Rooney
subsequent|ly opi ned that the claimant needed a total knee
replacenent. In an opinion filed May 5, 2004, the
adm nistrative |law judge found that a total knee repl acenent
was reasonably necessary in connection with the conpensabl e
injury. This finding was not appealed. Dr. Rooney
performed a right knee total arthroplasty on Decenber 3,
2004.

Dr. Rooney was deposed on February 27, 2006. Dr.

Rooney opined that, but for the conpensable injury, the
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cl ai mant woul d not have needed a right knee total
arthroplasty. Dr. Rooney disagreed with the prior opinions
of Dr. Mulhollan and Dr. Martin, that is, that pre-existing
arthritis was “nore than 50 percent” the “mgj or cause of the
injury.” Dr. Rooney opined that the claimant’s condition
was “nmore due to the injuries than not.” It is within the
Conmi ssion’s province to weigh all the nedical evidence and
to determine what is nost credible. Minnesota Mining & Mfg.
v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999). The Ful

Commi ssion finds that Dr. Rooney’ s opinion in the present
matter is entitled to significant weight. W also find that
the claimant proved that the Novenber 15, 2000 conpensabl e
injury was the major cause of her resulting anatom cal

I mpai r ment .

The Comm ssion has adopted the Guides to the Evaluation

of Permanent |npairnent (4'" ed. 1993) to be used in the

assessnment of anatom cal inpairment. See, Conm ssion Rule
099.34; Ark. Code Ann. §11-9-521(h)(Repl. 1996). Any
determ nation of the existence or extent of physical

i npai rment shall be supported by objective and neasurabl e
physical or mental findings. Ark. Code Ann. 811-9-
704(c) (1) (B)(Repl. 1996). It is the Commission’s duty to

transl ate the evidence on all issues before it into findings
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of fact. Johnson, supra, Citing Gencorp Polymer Products v.
Lander, 36 Ark. App. 190, 820 S.W2d 475 (1991).

In the present matter, Dr. Rooney opined that the
cl ai mant had sustained a 37% inpairnent to the leg and a
correspondi ng 15% whol e-body inpairnment. The Quides, at
Tabl e 64, page 3/85, assign a 15% whol e- person i npairnment
rating, which translates to a 37% inpairnent to the | ower
extremty, for a total knee replacenent. The Ful
Conmi ssion finds that the inpairnent rating assigned by Dr.
Rooney was proper pursuant to the Guides and was based on
obj ective nedical findings, including the objective findings
observed by Dr. Rooney during surgery. W also reiterate
that the Novenber 15, 2000 conpensable injury was the major
cause of the claimant’s anatom cal i npairnent.

Any enpl oyee suffering a scheduled injury shall not be
entitled to permanent partial disability benefits in excess
of the percentage of permanent physical inpairnment except as
ot herwi se provided in Ark. Code Ann. 811-9-519(b). An
enpl oyee who has suffered a scheduled injury may claim
entitlement to permanent total disability pursuant to Ark.
Code Ann. 811-9-519. See, McDonald v. Batesville Poultry

Equip., 90 Ark. App. 435, 206 S.W2d 908 (2005).



Wlliams - F101926 25

The Full Conmm ssion finds that the instant claimant
proved she was permanently totally disabled. The claimnt
is age 61 and was a credible wtness. The claimnt has only
a high school education wth no further training and has
performed mainly physical custodial work to earn a |iving.
The claimant’s work with the respondent-enpl oyer required
lifting, stooping, walking, and bending. The cl ai mant
sustai ned a conpensable injury in 2000 and underwent knee
surgery in 2001. Dr. Martin stated in May 2001, “More than
likely she will have to seek a | ess strenuous job which does
not require a lot of stooping, squatting, bending, etc.”

Dr. Rooney performed a right knee total arthroplasty in 2004
and stated several nonths later, “I think she wll be
restricted in her ability to walk or stand all day, clinb,
squat and |ift and carry nore than 25 pounds. These
restrictions will nost likely be permanent.” 1n Novenber
2005, Dr. Rooney assigned the claimant a permanent sedentary
wor k status.

The record denonstrates that, as a result of the
Novenber 15, 2000 injury and reasonably necessary surgeries
performed by Dr. Martin and Dr. Rooney, the claimant is no
| onger able to perform her physical work with the

respondent - enpl oyer. Dr. Rooney assigned the claimnt a
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per manent anatom cal inpairnment. The claimant credibly
testified that she was no |l onger able to work and that the
respondent-carrier had not offered any vocati onal

assi stance. The claimant proved by a preponderance of the
evi dence that she was permanently and totally disabl ed.
Wiile we are aware of the Court’s recent ruling in Hickman
v. Kellogg, Brown & Root, et al., ___, Ark. __ , S W2
___, we do not think this changes the result in the instant
case. In both cases, the claimnts had pre-existing
degenerative knee conditions. The Court in Hickman, supra,
stated that when the preexisting condition and a conpensabl e
i njury conbine and treatnent results, inpairnent benefits
are payable by a respondent only if the injury is the major
cause of the permanent disability, citing ACA § 11-9-

102(4) (F)(ii)(b) Supp. 2007. Here the evidence shows that
the injury is the major cause for the inpairnent while in
Hickman, the Court agreed with the Comm ssion’s finding that
t he degenerative condition was the major cause. The

evi dence denonstrates that the Novenber 15, 2000 injury was
the maj or cause of the claimant’s permanent total
disability.

C. Second Injury Fund
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Finally, liability of the Second Injury Fund cones into
guestion only after three hurdl es have been overcone.

First, the enployee nust have suffered a conpensable injury
at her present place of enploynent. Second, prior to that
injury the enpl oyee nust have had a permanent parti al
disability or inpairment. Third, the disability or

i mpai rment nust have conbined with the recent conpensable
injury to produce the current disability status. See, Mid-
State Constr. Co. v. Second Injury Fund, 295 Ark. 1, 746
S.W2d 539 (1988).

In the present matter, the enployee did suffer a
conpensabl e injury at her present place of enploynent. The
conpensabl e injury at issue occurred on Novenber 15, 2000.
The record does not denonstrate, though, that the clai mant
had a pernmanent partial disability or inpairnment prior to
t he Novenber 15, 2000 conpensable injury. The Ful
Comm ssi on recogni zes that the claimant sustained a prior
conpensabl e injury in 1996 and that subsequent diagnostic
testing suggested pre-existing degenerative changes.
However, the claimant did not undergo surgery as a result of
the 1996 conpensable injury and she was able to return to
full work duty afterward. Yet even if the claimant did have

a prior disability or inpairnent, which the record does not
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show, we find that there was no “conbination” with the
recent conpensable injury to produce the claimnt’s current
disability status. The claimant testified in 2002 that, but
for the Novenber 15, 2000 conpensable injury, she would
still be performng full gainful enployment. The clai mant
did not attribute her synptonms to the 1996 injury. The
claimant credibly testified that the 2000 injury was “the
only reason” she was no |longer able to work. Further, Dr.
Rooney noted in 2004 that the claimant conpl ained of pain
and swelling in her knee as a result of the 2000 injury, not
as aresult of the 1996 injury or a conbination of the two

i njuries.

The preponderance of evidence in the present matter
does not show that the Second Injury Fund is liable. The
Ful | Comm ssion finds that Respondent No. 1 is solely liable
for the claimant’s permanent total disability.

Based on our de novo review of the entire record, the
Ful I Comm ssion affirnms the adm nistrative | aw judge’s
finding that the 1996 injury was barred by the statute of
[imtations. The Full Conm ssion finds that the claimant
proved she sustained a 37% anatom cal inpairnent as a result
of her 2000 conpensabl e scheduled injury, and that the

cl ai mant proved she was permanently totally disabled. The
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cl ai mant proved that the Novenmber 15, 2000 injury was the
maj or cause of her anatom cal inpairnment and pernmanent total
disability. Respondent No. 1 is solely responsible for the
clai mant’ s anatom cal inpairnment and pernmanent total
disability. The claimant’s attorney is entitled to fees for
| egal services pursuant to Ark. Code Ann. 811-9-715(Repl.
1996). For prevailing on appeal to the Full Comm ssion, the
claimant’s attorney is entitled to an additional fee of two
hundred fifty dollars ($250), pursuant to Ark. Code Ann
§11- 9- 715(b) (2) (Repl . 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

PH LIP A HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimant’s Novenber 15, 2000,
conpensabl e injury was the maj or cause of her resulting
anatom cal inpairnent rating. Based upon ny de novo

review of the entire record, wthout giving the benefit
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of the doubt to either party, | find that the
preponderance of the evidence fails to support this
findi ng.

This claimhas a long history. In a previous
round of litigation, the Arkansas Court of Appeals
reversed the Full Comm ssion’s finding that the
claimant’ s need for total knee replacenent was not
causally related to her Novenmber 15, 2000, injury.
Wllianms v. L & W Janitorial, Inc., 85 Ark. App. 1, 145

S.W3d 383 (2004). In reversing the Full Conm ssion, the
Court stated: “Both doctors can fairly said to have
testified that appellant’s fall at work was not the
maj or cause, but that it was, at least, a factor in her
resulting inability to work and need for knee

repl acenent surgery.” The Court went on to hold that the
clai mant’ s conpensable injury was a factor in her need
for additional surgery and therefore, reversed and
remanded the claimfor an award of benefits. The record
reflects that the claimant underwent a total knee

repl acenent on Decenber 3, 2004. The issue presently
before the Commi ssion is whether the claimant’s Novenber
15, 2000 conpensable injury is the najor cause of her

37% permanent anatom cal inpairment rating resulting
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fromher total knee replacenent, and if so, whether the
claimant is permanently and totally disabled. After
review ng the nedical evidence, fair-m nded persons
cannot find that the claimnt’s conpensable injury is
the maj or cause for her inpairnment rating.

First, as noted by the Court of Appeals when
this claimwas first before it, both Dr. Martin and
Dr. Mulhollan testified that the claimant’s Novenber 15,
2000, fall was not the major cause of her need for knee
repl acenent surgery. The Court held that for a finding
of reasonabl e and necessary nedical treatnent, a ngjor
cause analysis is not applicable. The adverse is
|'i kewi se true. Wiether or not nedical treatnment is
reasonabl e and necessary is not gernmane to whether a
conpensable injury is the major cause of an anatom cal
i mpai rment rating resulting for such treatnent.

Ark. Code Ann. § 11-9-102(4)(F) (Supp. 2005)

provi des:

(i) When an enpl oyee is determ ned

to have a conpensable injury, the

enployee is entitled to nedical and

tenporary disability as provided by

this chapter

(ii)(a) Permanent benefits shall be
awar ded only upon a determ nation that
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t he conpensable injury was the major
cause of the disability or inpairnent.
(b) 1If any conpensable injury
conbines with a preexisting di sease
or condition or the natural process
of aging to cause or prolong
disability or the need for
treatnment, permanent benefits shal
only be payable for the resultant
condition only if the conpensable
injury is the major cause of the
per manent disability or need for
treat nent.

Ark. Code Ann. 811-9-102(4)(F)(ii)(a)(Supp.
2005) provides that permanent benefits shall be awarded
only upon a determ nation that the conpensable injury
was the mmj or cause of the disability or inpairnment.
“Maj or cause” is defined as nore than fifty percent
(50% of the cause, and a finding of major cause shal
be established according to the preponderance of the
evi dence. Ark. Code Ann. 811-9-102(14)(A) (Supp. 2005);

see, Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193

S.W3d 738 (2004).
In my opinion this case is squarely on point

with the recent Supreme Court decision in H ckman v.

Kell ogg, Brown & Root, et al., Ark. , S wad

. (2008). In H ckman, the Arkansas Suprene Court held
that in order to be entitled to permanent benefits a

cl ai mant nust show
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“(1) that he suffered an injury

arising out of, and in the course of

his enploynent; (2) that the injury

was caused by a specific incident;

(3) that the injury caused interna

or external physical harmto his

body; (4) that the injury is

supported by objective findings; (5)

that the injury was the maj or cause

of the disability or need for

medi cal treatnent.”
In affirmng the Conm ssion’s denial of pernmanent
benefits, the Supreme Court relied upon the treating
physician’s opinion that the claimant’'s severe pre-
exi sting degenerative changes of the knee were the ngjor
cause of the need for a total knee replacenent and
resulting inpairnment rating. Likew se, in the present
claim the claimant’s treating physician at the tinme of
his injury, Dr. Martin, testified as was found by the
Court of Appeals, when it awarded nedi cal treatnent,
that the major cause of the clainmant’s need for surgery
was the claimant’s severe pre-existing degenerative
changes. As noted by the Suprene Court in its footnote,
the fining that a knee injury or total knee replacenent
surgery may be conpensabl e does not resolve the issue of
per manent benefits. In ny opinion, the overwhel m ng
wei ght of evidence does not support the finding of the

majority. Dr. Martin, Dr. Mil hollan and Dr. Rooney all



Wlliams - F101926 34

agree that the major cause of the clainmant’s need for
knee repl acenent surgery and the resultant inpairnent
rating was the claimant’s pre-existing degenerative
condition. The exacting testinony of Drs. Martin and
Mul hol I an denonstrates that the conpensable injury was
but a small factor in the need for surgery, while the
claimant’ s pre-existing degenerative arthritis was nore
t han 50% of the need. Mreover, like the claimant in
Hi ckman, there is evidence in the present claimthat the
clai mant’ s degenerative arthritis was not asynptonatic.
In reaching its finding that the claimnt’s
conpensable injury is the major cause for her anatom cal
inmpairment rating, the majority did not consider the
deposition testinony of either Dr. Martin or Dr.
Mul hol I an. Rather, the majority relied solely upon the
deposition testinony of Dr. Thomas Rooney who perforned
the claimant’ s total knee replacenent surgery. In this
regard, the majority states that Dr. Rooney opi ned that
the claimant’ s condition was “nore due to the injuries
than not” and that he disagreed with the opinions of Dr.
Martin and Dr. Mul hollan that the claimnt’s preexisting
arthritis was “nore than 50 percent” the “mmj or cause of

the injury.” First, it is clearly evident fromreadi ng
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Dr. Rooney’s deposition that he considered both of the
claimant’s injuries when reaching his finding as to
maj or cause. In this regard, Dr. Rooney was specifically
asked about the claimant’s two injuries, the one from
1996 and the 2000 injury when he testified as noted by
the mpjority that her condition was “nore due to the
injuries than not.” Contrary to the majorities
characterization of Dr. Rooney’'s deposition testinony,
Dr. Rooney agreed with Dr. Martin that the
reconmendation for the claimant’s total knee repl acenent
surgery was related to the preexisting arthritis. Dr.
Rooney assigned the clainmant a 37% anat om cal i npairnent
rating as a result of the total knee replacenent which
was due to the claimant’s preexisting arthritis. In
fact, Dr. Rooney answered affirmatively when asked, *“But
the maj or cause of the traumatic arthritis would have
been before Novenber of 2000.” Thus, while Dr. Rooney
testified that he operated on the claimant because she
had synptons, he unequivocally testified that the
claimant’ s conpensabl e injury was not nore than 50
percent of what he repaired. Stated another way, the

cl ai mant’ s Novenber 15, 2000, conpensable injury was not

the maj or cause of her anatom cal inpairnent.
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Accordingly, after review ng the depositions
of Dr. Martin, Dr. Mil hollan, and Dr. Rooney, | find
that the claimnt has failed to prove by a preponderance
of the evidence that her Novenber 15, 2000, conpensabl e
injury was the major cause of the anatom cal inpairnent
rating assigned by Dr. Rooney. Her conpensable injury
may have been a factor in her need for a total knee
repl acenent, but it did not arise to the level of nore
t han 50% of the cause. The claimant’s preexisting
arthritis which nmay have resulted fromher 1996 injury
i's, unquestionably, nore than 50% of the cause or need
for the total knee replacenent and resulting inpairnent.
As found by the Adm nistrative Law Judge and affirned by
the majority, the statute of limtations bars any claim
for benefits arising out of the 1996 injury. Therefore,
for all the reasons set forth herein, | nust

respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



