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DEATH & PERVMANENT TOTAL
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OPI NION FI LED APRIL 22, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FREDERI CK S.
“RI CK” SPENCER, Attorney at Law, Mountain Hone,
Ar kansas.

Respondent No. 1 represented by the HONORABLE MELI SSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Admi nistrative Law Judge fil ed Septenber 21, 2007.
In said order, the Adm nistrative Law Judge made the

follow ng findings of fact and conclusions of |aw
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1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of the
within claim

2. The enpl oyee-enpl oyer rel ationship
existed at all relevant tines, including
May 10, 1999 and March 5, 2000.

3. The cl aimant suffered injuries on My
10, 1999 and March 5, 2000, while
wor ki ng for the respondent.

4. The preponderance of the evidence
denonstrates that the claimant is not
barred by the statute of |limtations
fromreceiving appropriate benefits.

5. The claimant’s Mdtion to Recuse is
deni ed and her constitutional chall enges
of the Act are found to be wi thout nerit
pursuant to Long v. Wal-Mart Stores,
Inc., Ark. App. , ___S.w3d

(Ark. C. App. Feb 21, 2007).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe Septenber 21, 2007,
deci sion of the Adm nistrative Law Judge, including al

findings of fact and conclusions of |aw therein, and
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adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
awful rate fromthe date of the Adm nistrative Law
Judge’ s decision in accordance wwth Ark. Code Ann. § 11-
9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as it
exi sted prior to the amendnents of Act 1281 of 2001.
Conpare Ark. Code Ann. 8 11-9-715(Repl. 1996) with Ark.
Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing on
this appeal before the Full Comm ssion, claimnt’s
attorney is hereby awarded an additional attorney’'s fee
in the amount of $250.00 in accordance with Ark. Code
Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.
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DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimant’s claim for additional
medi cal treatment was not barred by the statute of
limtations. Based upon nmy de novo review of the record,
| find that the claimant’s claimfor additional nedical
treatment is barred by the statute of limtations.

The cl ai mant sustained admttedly conpensabl e
injuries while working for the respondent enpl oyer on
May 10, 1999, and March 5, 2000. The respondents have
pai d benefits. The claimant filed a claimfor additional
benefits and an order was issued by Judge Daniels on
April 4, 2001 granting the claimnt’s request for
addi tional benefits. The Full Comm ssion affirmed the
Adm ni strative Law Judge’ s deci sion on January 31, 2002.
The claimant filed a request for change of physician and
it was granted on February 27, 2003. The respondent’s
| ast paid for nedical services for the claimant on My
28, 2002 for a functional capacity evaluation (FCE). The
claimant filed a request for a hearing on Cctober 7,
2003 and again on February 18, 2005. At this tinme the
cl ai mant contended that she was entitled to additional
medi cal treatnent for her conpensable May 10, 1999 and
March 5, 2000 injuries. The respondents contended that

the statute of limtations barred the claimant’s claim
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The Adm ni strative Law Judge found that the clai mwas
not for additional benefits but it was a request for
enforcenment of a prior opinion, i.e. Judge Daniels Apri
4, 2001 award. In nmy opinion, this claimis barred by
the statute of |imtations.

Ark. Code Ann. 811-9-702(b)provides:

(1) I'n cases in which any
conpensation, including disability
or nedical, has been paid on account
of injury, a claimfor additional
conpensation shall be barred unl ess
filed with the comm ssion within one
(1) year fromthe date of the |ast
paynent of conpensation or two (2)
years fromthe date of the injury,
whi chever is greater.

(2) The tinme limtations of this
subsection shall not apply to clains
for the replacenent of nedicine,
crut ches, anbul atory devi ces,
artificial linbs, eyeglasses,
contact |enses, hearing aids, and

ot her apparatus permanently or
indefinitely required as the result
of a conpensable injury, when the
enpl oyer or carrier previously

furni shed such nedi cal supplies, but
repl acenent of such itens shall not
constitute paynent of conpensation
so as to toll the running of the
statute of limtations.

(c) Aclaimfor additional
conmpensati on rust specifically
state that it is a claimfor
addi ti onal conpensati on.
Docunents whi ch do not
specifically request additional
benefits shall not be
considered a claimfor
addi ti onal conpensati on.
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The evidence indicates that the clai mant
sustained her last injury on March 5, 2000. She filed a
Form C on July 19, 2000 that indicated she was nmaking a
claimfor additional benefits. This was adjudi cated on
March 7, 2001 before Judge Daniels. He issued an opinion
on April 4, 2001. The issues presented at the hearing
were whet her the claimant suffered a recurrence or a new
injury on March 5, 2000, whether the correct
conpensation rate was bei ng paid, whether the clai mant
was entitled to additional nedical treatment, and an
attorney fee. Judge Daniels found that the clai nant
sustai ned a recurrence and awarded benefits. The Ful
Conmi ssion affirmed his findings on January 31, 2002.
The respondent’s | ast paid benefits on the claimant’s
behal f in May of 2002 when she underwent a FCE. Two
years fromthe date of injury would be March 5, 2002 and
one year fromthe | ast paynment of benefits would be My
of 2003. This claimfor additional benefits was filed
wel | after May of 2003.

The evidence indicates that the clai mant had
been seeing Dr. Burnett prior to obtaining the change of
physician to Dr. Burnett in February of 2003. The
cl ai mant had been seeing Dr. Burnett as her famly
physician for a variety of other unrel ated nedi cal

problens. In fact, by a letter dated May 7, 2003, from
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respondent’ s counsel Carol Wrley, the respondent’s
deni ed paynent for nedical expenses. These included the
foll ow ng charges and why they were deni ed:

5/20/02 - ER visit for pain shot

(not reasonabl e and necessary as the

cl ai mant has a treating physician

8/ 21/02 - Unrel ated, the clai mant

fell down stairs;

8/23/02 - Followup fromfall, unrelated,;

9/2/02 - Follow up fromfall, unrel ated;

9/ 4/ 02 - Whol e body scan, unrel at ed.

The cl ai mant contended that the respondent’s
had constructive know edge of the care the cl ai mant
received related to her conpensable injury after the
| ast paynent of benefits. However, ny review of the
evi dence indicates that this know edge did not exist.
The respondent’s offered the testinony of Msty
Thonpson, the clainms adjuster on this case. She provided
very clear testinony:

Q When was the last tinme any

physi ci an or physician’s office

contacted you for any type of

aut horization for treatnent?

A It woul d have been in May of

2002 for the authorization for the

FCE. And we contacted by the FCE

facility as well as Dr. Foster’s

of fice.

Q And that’s sonething you approved?

A Yes.

Q Wen is the | ast paynent of TTD
you made on this clainf
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A Sept enber 2000.

Q And then she did get a 2%
rating for her shoulder. Is that
correct?

A. Yes.

Q When was your |ast paynment of
PPD?

A May the 21st of 2002.

Q Now i f the judge | ooks at the
printout of benefits that are paid
In this matter, there is a paynent
for medical in May of 2003, the date
of service 2001. |Is that correct?

A. Yes.

Q Have you gotten any
notification of any liens for
Medi car e?

A No. We haven’'t gotten anything.

Q Did you have any idea... M.
Wheel er was treating with Dr. Travis
Ri char dson?

A No. The first notice we had of
any additional treatnment since 2002
was in 2006, and we got
correspondence from your office

whi ch you had received from M.
Spencer.

Q Did you approve any treatnent
with Dr. Richardson?

A W’ ve never been contacted by
Dr. Richardson’s office.

Q Have you approved any treat nent
for an ankle or a knee?

A No.
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Q What about sl eep apnea?

A No.

Q What about osteoporosis?

A No. But we’ve never been

contacted for approval of it either.

The evi dence denonstrates that Ms. Thonpson
has not been contacted for approval of treatnent
subsequent to May of 2002 when she gave approval for a
FCE. Ms. Thonpson also testified that she has experience
with Dr. Burnett’s office and that his office is
normal ly “really good” about calling and get
aut hori zation for treatnment. She has not been contacted
by Dr. Burnett’s office since her |ast paynent of
benefits.

The claimant offered the testinony of
M. Spencer’s paralegal, Shirley Luna. Ms. Luna
testified that she sends out nedical bills and records
t o opposing attorneys even on controverted clains. M.
Luna was not aware of the claimant’s unrelated fall in
2002. In my opinion, the actions of Ms. Luna of sending
out nedical bills and records does not toll the statute
of limtations.

The cl ai mant requested a hearing on October 7,
2003, on the issue seeking paynment for unpaid nedical

bills. The respondent’s attorney responded as noted
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above, that these expenses were unrelated to the
claimant’ s conpensable injury. No litigation took place
and one can only conclude that if there were actually
unpaid bills related to her conpensable injury the issue
woul d have gone to a hearing. It did not.

In my opinion, for the claimnt to now argue
that the respondent’s had constructive notice that she
was receiving nedical treatnent is incredul ous. The
respondent’ s are not responsible for checking in with
the claimant to see if she is receiving treatnent. The
burden is on the claimant to prove her case. Not the
respondent’s. The claimant’s subm ssion of unrel ated
medical bills and records does not give notice of
treatnment related to the claimant’s conpensabl e injury.
Nor does it toll the statute of limtations. The burden
is not on the respondent’s to check on the cl ai mant
after she sought a change of physician and see what
treatnment, if any, she was receiving. The cl ai mant was
treating with Dr. Burnett prior to the change of
physician and in fact submtted bills fromthose prior
visits after the change of physician was approved.
However, these were for unrel ated nedical problens and
not for treatnent of the clainmant’s conpensable injury.

When | consider the fact that the | ast paynent

of nmedical benefits is in May of 2002, and the request
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for a hearing was not made until February of 2005, |
find that the statute of limtations bars the claimnt’s
claimfor additional benefits. Therefore, for all the
reasons set forth herein, | must respectfully dissent

fromthe majority opinion

KAREN H. McKI NNEY, Conm ssi oner



