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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed May 7, 2007.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of the
parties and subject matter of this
claim. 

2. Pursuant to the stipulations of the
parties and the record, the employee-
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employer insurance carrier relationship
existed at all pertinent times and the
claimant’s wages entitled him to the
maximum benefit rates. 

3. The preponderance of the evidence
fails to show that the claimant
sustained a compensable injury arising
out of and in the course of his
employment on or about September 20,
2004, or that his current condition is
related to such an injury. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

opinion. The majority, by affirming and adopting the

Administrative Law Judge, finds that the claimant has failed

to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by the respondent. After

a de novo review of the record, I find that the claimant has

met his burden of proof by a preponderance of the evidence

that he sustained a compensable specific incident injury to

his lower back on September 20, 2004, and, therefore, I must

respectfully dissent.

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by
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time and place of occurrence, the following requirements of

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

The majority has concluded that, while the

claimant had clearly sustained a back injury and his overall

health had deteriorated markedly, because he was a poor
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witness whose testimony seemed uncertain and confused, he

failed to meet his burden of proof. I find that the

claimant’s testimony, despite his poor memory and inability

to clearly articulate, is credible and is supported by the

medical records, including the deposition of his treating

physician. Accordingly, I find that the claimant did meet

his burden of establishing a compensable specific incident

injury to his lower back on September 20, 2004.

At the time of his injury, the claimant was a

supervisor in the respondent’s Medicare Review Department.

According to the claimant’s testimony, because of an

impending visit by a team of auditors, he moved some boxes

of paper in his office. He stated that when he picked up a

particular box, he moved a few feet to his left and bent

over to place it under a credenza. He stated at that time he

felt what he called a ‘twinge’ or, as he also described it,

‘a stabbing pain.’ 

According to the claimant’s testimony, his back

continued to bother him for the rest of the day, but he

continued to carry out his duties, including meeting with
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the auditors and showing them around the respondent’s

office. He testified that after having gone home for the

day, his back problems continued to escalate until he was in

extreme pain. The following day, September 21, 2004, he

stated that he called the respondent’s office and spoke to

his immediate supervisor, Paulette Jones. While the claimant

could not recall what he specifically told Ms. Jones, he

stated that he had told her that he would not be able to

come into work because of his back pain. He also testified

that he told her that he had injured it while moving boxes

of papers in his office. 

 Following his injury, the claimant contacted his

personal physician, Dr. Joe Buford. According to

Dr. Buford’s treatment notes and his testimony, when the

claimant called him on September 21st, the doctor prescribed

the claimant Flexeril for his muscle spasms, as well as some

pain medication. The doctor actually saw the claimant on

September 23, 2004. Unfortunately, Dr. Buford’s treatment

notes are extremely cursory, generally consisting of nothing

more than a list of the claimant’s medications and state
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that the claimant was being treated for back pain. When

asked about his note-taking procedures, Dr. Buford stated

that he did not usually make a note of patient histories. In

reviewing Dr. Buford’s treatment notes prior to the

claimant’s injury, I note that none of the entries contained

any history or background information. All of the entries

were simple recitations of the claimant’s medication and a

brief statement of the nature of his current condition.

Consequently, it does not appear to be unusual that

Dr. Buford did not indicate a history of injury. However, I

find it significant that, during the deposition, Dr. Buford

specifically stated that he recalled the claimant telling

him that he injured his back moving boxes at work. 

The majority has erroneously determined that the

claimant’s testimony was not credible. The majority

apparently placed great importance on the claimant’s

confusion over whether he had told his supervisor about his

injury on the day it happened or on the following day. The

majority also apparently placed great importance on a

conflict between the testimony of the claimant and the
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respondent’s witness, Ms. Paulette Jones, about when the

claimant told her he had injured himself moving a box in his

office. However, I find that both of these examples are the

result of a poor memory and mis-communication and do not

rebut the other, more probative evidence, which supports the

compensability of the claimant’s claim. 

At the outset, I note that one of the claimant’s

treating physicians, Dr. Susan Delap, commented several

times during her treatment notes that the claimant was a

poor historian who had difficulty remembering details about

his treatment history and his injuries. His problem in this

regard was attributed to the pain medication he was taking,

or a degree of mental confusion brought on by his chronic

pain, general physical decline, and resulting chronic

depression. During the hearing, the claimant testified that

he had told Ms. Jones that he had injured his back “on that

day.” However, the claimant later clarified his testimony to

reflect that he had actually spoken with Ms. Jones on the

date following his accident (September 21) and that he told

her he had injured his back the previous day (September 20)
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while moving a box. Ms. Jones stated that she spoke with the

claimant on September 21, 2004, and that he had told her

that he had injured his back. However, she stated that she

did not know how he injured his back. 

In evaluating the testimony of the claimant and

Ms. Jones, it must be noted that they are discussing a phone

call which occurred over two-and-a-half years prior to the

hearing. Also, Ms. Jones testified that the claimant was a

very good employee who rarely missed work and performed his

job well. 

I also find it significant that Dr. Buford

testified about the claimant’s general mental and physical

decline following the injury. He stated that, prior to his

injury, the claimant was a very sharp dresser who seemed to

be very intelligent and well focused. However, after the

injury, the doctor documented the claimant’s deteriorating

physical condition. It is apparent that following his

injury, the claimant became easily confused, inarticulate,

and unable to remember specific details. Regardless of the
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cause of these problems, it clearly accounts for any

questions about the reliability of the claimant’s testimony. 

In addition to the claimant’s credible testimony,

there is a considerable amount of objective evidence which

supports the occurrence of the claimant’s injury. Prior to

September 20, 2004, the claimant was a dependable employee

with an excellent attendance record. He had not had any

history of a back condition nor had he ever missed any work

or sought medical treatment because of a back problem.

However, after September 20 the claimant was noted to have a

severe back condition which forced him to begin using a

walker and caused him to become totally disabled to the

extent that he became eligible for Social Security

Disability benefits. Furthermore, Dr. Buford testified that

he did recall the claimant telling him that he had injured

his back at work while moving a box, even though the doctor

did not note this in his treatment notes. As indicated

above, Dr. Buford stated that he generally did not record

patient histories. While it would have been better for the

claimant’s case if the doctor had recorded patient
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histories, I believe Dr. Buford’s testimony in this regard

is compelling. 

Dr. Buford testified that he related the onset of

the claimant’s problems to a traumatic injury. Specifically,

Dr. Buford found that the claimant apparently had an

infection in the area of his spine and some incident caused

an abscess to rupture and the infection to spread. This is

the reason that the claimant was referred to Dr. Delap, who

was an infection control specialist. Likewise, the claimant

was also noted to have a herniated disc, which did cause

some impingement and was the likely source of his physical

problems. Given the temporal connection between the onset of

the symptoms and the discovery of this disc herniation, I

find the most reasonable explanation to be a job-related

accident, as described by the claimant. 

In conclusion, I find that the claimant did meet

his burden of establishing a specific incident back injury

on September 20, 2004. Accordingly, I find that the claimant

is entitled to all reasonable and necessary medical expenses

related to the treatment of this injury as well as temporary
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total disability benefits from September 20, 2004 to a date

yet to be determined.

For the aforementioned reasons, I must

respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


