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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F706101    

SCOTT A. VANCE,
EMPLOYEE                                CLAIMANT

M & M CONCRETE PRODUCTS, 
EMPLOYER                                RESPONDENT 

EMPLOYERS MUTUAL CASUALTY CO.,
INSURANCE CARRIER                       RESPONDENT
     

OPINION FILED JUNE 16, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed March 20, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2.  The employee-employer-carrier relationship
existed at all relevant times, including on or
about May 24, 2007.

3.  The claim has been controverted in its
entirety.
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4.  The claimant’s Motion to Recuse is denied and
his constitutional challenges of the Act are found
to be without merit.

5.  The claimant proved by a preponderance of the
credible evidence that he sustained a compensable
hernia injury while working for the respondent-
employer on May 24, 2007.

6.  The claimant proved that the medical treatment
of record was reasonable and necessary treatment
for his compensable injury under Ark. Code Ann. §
11-9-523(b)(1) and § 11-9-508.

7.  The claimant proved his entitlement to
temporary total disability compensation for the
time missed from work after May 24, 2007, up until
his surgery on July 3, 2007.  The claimant also
proved his entitlement to temporary total
disability from July 3, 2007, and continuing
through July 16, 2007.

8.  The claimant’s attorney is entitled to the
maximum statutory attorney’s fee based on the
controverted temporary total disability
compensation awarded herein. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the March 20, 2008 decision of

the Administrative Law Judge, including all findings of
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fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.        
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable hernia on May 24, 2007, for which he is

entitled to benefits. Based upon my de novo review of

the entire record, without giving the benefit of the

doubt to either party, I find that the claimant has

failed to meet his burden of proof.

Ark. Code Ann. § 11-9-523(a)(Repl. 2002)
provides:
(A)  In all cases of claims for hernia, it     
 shall be shown to the satisfaction of the     
 Workers’ Compensation Commission: 

(1)  That the occurrence of the
hernia immediately followed as
the result of sudden effort,
severe strain, or the
application of force directly
to the abdominal wall;

(2)  That there was severe pain
in the hernial region;

(3)  That the pain caused the
employee to cease work
immediately;

(4)  That notice of the
occurrence was given to the
employer within forty-eight
(48) hours thereafter; and,

(5)  That the physical distress
following the occurrence of the
hernia was such as to require
the attendance of a licensed
physician within seventy-two
(72) hours after the
occurrence.
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          When the claimant first reported his injury to

his employer on May 24, 2007, he advised that the injury

actually occurred the second week of May. When asked on

cross-examination if he told his employer that the

injury occurred late the second week of May, the

claimant responded, “No. That’s when I, no. That was

before I found out that when you have a hernia, there’s

no hernia unless there’s pain.” However, in the medical

reports, Dr. Dan Swoyer, recorded a history of injury as

follows:

In talking to Scott, he, in earnest,
said he had, on a couple of
occasions at work the prior week or
two felt sort of a strange sensation
or twinge in the same groin area,
but it really was not a pain, it did
not hurt and he did not think much
of this.

          Accordingly, when I weigh the evidence of

record, I find that the claimant actually sustained an

injury during the second week of May. After her learned

from his attorney that one of the requirements for

proving a compensable hernia is the onset of severe

pain, the claimant downplayed the original injury date

when he first felt the twinge in his abdomen. If the

claimant had not injured himself in early May, it would

not have been necessary for him to tell his employee
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that the injury occurred during the second week of May,

rather than on May 24th when he finally reported his

injury. 

          When I consider the claimant’s first report of

an injury to his employer with an injury date several

weeks prior to this first notice, together with the

medical reports, I find that the claimant has failed to

establish that he sustained a compensable hernia on May

24, 2007, for which he is entitled to benefits.

Therefore, I must respectfully dissent from the majority

opinion.

          I am further compelled to dissent from the

majority’s award of temporary total disability benefits

from the date of injury through the date of surgery.

Temporary total disability is that period within the

healing period in which an employee suffers a total

incapacity to earn wages. K II Constr. Co. v. Crabtree,

78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy.

Trans Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981). Without an initial finding of compensability, a

claimant cannot be awarded temporary total disability

benefits or additional medical treatment. See, Ark. Code

Ann. §11-9-102(4)(D)(Supp. 2005). Although objective

medical findings are not directly necessary for the
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Commission to award temporary total disability benefits,

such findings are required for the underlying injury to

be compensable. Williams v. Prostaff Temporaries, 64

Ark. App. 128, 979 S.W.2d 911 (1998), aff’d, Williams v.

Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999).

When an injured employee is totally incapacitated from

earning wages and remains in his healing period, he is

entitled to temporary total disability. Id. In

Palazzollo v. Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994), the Court of Appeals stated that in

order to be entitled to temporary total disability

compensation for an unscheduled injury, a claimant must

prove that he remained within his healing period and

that he suffered a total incapacity to earn wages

(citing Breshears, supra.).

          Admittedly, the claimant remained within his

healing period while he was awaiting surgery. However,

the overwhelming weight of the evidence clearly shows

that the claimant was not totally incapacitated from

earning wages after his injury, but prior to his

surgery. The claimant was released to return to work and

he continued to work full-time. The claimant even

testified that he rarely ever worked more than 30 or 32

hours per week. During the seven weeks after his injury
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yet prior to his surgery he routinely worked 34.9 hours,

40.0 hours, 29.8 hours, 33.00 hours, 37.90 hours, and 40

hours. This evidence clearly demonstrates that the

claimant was never totally incapacitated from earning

wages during this time period in which the majority has

awarded temporary total disability benefits. 

Accordingly, I cannot find that the claimant has proven

by a preponderance of the evidence that he remained

within his healing period and totally incapacitated from

earning wages for the seven weeks after his injury,

before he underwent surgery. Therefore, for all the

reasons set forth herein, I must respectfully dissent

from the majority opinion.

                     ___________________________________
                     KAREN H. McKINNEY, Commissioner 


