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OPI NI ON AND ORDER

The Arkansas Court of Appeals has remanded for further
findings of fact. Thetford v. Electric Cowboy, Inc., CAO07-
716 (March 12, 2008). The Court of Appeals remands the case

for the Conm ssion to make specific findings as to what
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effect, if any, the claimant’s use of pain nedication has on
her ability to work. The Court also directs the Comm ssion
to make specific findings of fact regarding the claimnt’s
continued need for additional nedical treatnment. Pursuant
to the remand fromthe Court of Appeals, the Full Conmm ssion
finds that the claimant proved she was entitled to continued
medi cal treatnent, including nmedication prescribed by Dr.
Tracy. We find that the claimant did not prove she was
entitled to any wage-loss disability. The Full Conm ssion
finds that the clainmant’s use of pain nedication did not
render her unable to performsuitable work within her
physical restrictions, and that the claimnt’s use of pain
medi cation did not constitute reasonable cause for the
claimant to refuse to participate in vocationa
rehabilitati on and job-pl acenent assi stance.
. H STORY

Mel i ssa Carol Thetford, age 36, testified that she quit
school in the ninth grade but |later obtained a GE D. M.
Thetford testified that she worked as a bartender and wor ked
at Kroger for a short tinme. The claimant testified that she
wor ked at Pizza Hut in 1995, where she slipped and fell on
her tail-bone. The accident at Pizza Hut did not result in

any permanent disability. The claimant’s testinony
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i ndi cated that she perfornmed waitress work for two separate
establishnments. The claimant testified that she worked as a
bartender at The Pines, predecessor to Electric Cowboy,

begi nning in about 1993. The claimnt worked for a tine at
Appl ebee’ s begi nning in 1997.

The claimant testified that she began working for
El ectric Cowboy as a bartender in August 1998. The cl ai mant
testified that she worked three nights weekly, 18-20 hours
per week. The claimant testified that she sustai ned an
injury on May 1, 1999: “lI was getting a case of beer to put
into the cooler and when | bent over to pick it up, | felt
sonething pop. | got a sharp pain in nmy back so | sat it
down.” The claimant testified that her enploynent was
term nated on August 26, 1999 because of “ny attitude.”

The claimant testified that she perforned conputer data
entry work for Patterson Engineering, for a total of 30
hours, in August and Septenber 1999.

The cl ai mant was di agnosed as having | ow back pain and
acute sciatica in Septenber 1999. The record indicates that
Dr. Jeffrey T. DeHaan performed a two-I|evel diskectony, L3-4
and L4-5, in Cctober 1999. The parties deposed Dr. Jeffrey
DeHaan on February 24, 2000. Dr. DeHaan testified regarding

the claimant’s permanent restrictions, “I would say she
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probably should find sonething in the range of twenty-five
pound to thirty pound Iimt as far as lifting is concerned
down the road.” Dr. DeHaan perforned a “re-do di skectony”
at L4-5 in about April 2000. The claimant’s testinony
i ndi cated that she worked as an apartnent nmanager, part-
time, beginning in Novenber 2000.

An administrative |law judge (ALJ) filed an opinion on
June 6, 2000. The ALJ found, anong other things, that the
cl ai mant sustained an injury arising out of and in the
course of her enploynment on May 1, 1999. The ALJ found that
the claimant was tenporarily totally disabl ed begi nning
Septenber 5, 1999 until a date yet to be determ ned. The
ALJ found that the respondent shall pay all reasonable
hospital and nedi cal expenses arising out of the May 1, 1999
injury. The ALJ' s decision was affirmed by the Ful
Comm ssion and the Court of Appeals.

Dr. DeHaan noted in July 2000, “I think at this tinme we

just need to go ahead and get her into PT with a little nore

strengthening type program | advised her not to return to
any heavy type work. | think she needs to get back in
school which she’s considering doing. W’ Il see her back

here again in 6 weeks and get her in a rehab programat this

time.” Dr. DeHaan indicated in January 2001 that he was
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going to refer the claimant to Dr. Ted Saer. The claimant’s
testinony indicated that she stopped working as an apart nent
manager in May 2001. The clai mant began treating with Dr.
Yeshwant P. Reddy, a physiatrist, in May 2001. Dr. Edward
H Saer, 1l followed up with the claimant in June 2001.

Dr. Saer planned to get the claimant back to Dr. Reddy for
non-operati ve neasures.

The claimant testified on cross-exam nation regarding a
job in Septenber 2001, “I drove a pickup truck pulling a
trailer to Louisiana and stayed there for three weeks and
then | drove the truck back and got paid for the tine that
it took for driving, and then yes, | did drive the tractor.
It wasn’t even - | don’t think it was even 40 hours with
driving the truck behind a conbine at 14 mles an hour.”

Dr. Reddy infornmed the respondents’ attorney in
February 2002, “I would assune that this patient has reached
maxi nrum medi cal inprovenent. Her future treatnents woul d
include intermttent spinal injections and chronic pain
managenent.” The clainmant testified that injection
treatment fromDr. Reddy “hurt worse than it helped.” Dr.
Reddy infornmed the respondents’ attorney in April 2002,
“This lady has three-|level lunbar disc disease. | do not

think she will be able to return to her enploynent.” Dr.
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Reddy assigned the cl ai mant a 14% anat omi cal i npairnent
rating.

Dr. Saer stated in May 2002, “1 would agree that she
has reached MM. It is difficult to say if she is able to
work or not. At this point, | do not know what her
per manent physical restrictions are. | have not seen her
since June 26, 2001. | would defer to Dr. Reddy regarding
that.” On or about January 29, 2003, Dr. Saer perfornmed an
exci sion of recurrent herniated nucl eus pul posus L4-5 right.
Dr. Saer reported after a May 2003 follow up visit, “She is
doing a little wal king at hone, but | really think she needs
to get nore active. | amgoing to give her a referral for
some physical therapy. | wll refill her pain nedicine, but
again | talked with her about the need to conme off of that.
She just cannot continue to take that on an indefinite
basis.” The claimant testified that she had not worked
since May 2003.

The clai mant began treating with Dr. W Lee Tracy in
Cct ober 2003. Dr. Saer reported on Novenber 25, 2003:

Ms. Thetford is back in followup. | saw her in
August. She was having nore pain then. W
repeated the MR, but it did not really show any
changes ot her than sone annular tears at L3-4 and
L5-S1. There was no evidence of recurrent disc

herni ati on or abnormalities at L4-5 where she had
her | ast surgery.
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She continues to have problenms with her back. She
controls this with activity and nedi cation
occasionally. She is following up with Dr. Tracy,
her PCP.

She did see Dr. Krishnan for his evaluation. He
did not feel that any additional procedures woul d
be hel pful for her....On exam she wal ks nornmal |l y.
Her back notion is fairly guarded and quite
limted....She has solid fusion at L4-5. There
I's no evidence of instability at the other

| evel s. ...

| think she is at MM fromthe standpoint of her
surgery. | do not think she will require any
additional surgical treatnent at this tine, but
she may need additional nedical managenent. |
woul d estimate an additional 5% i npairnment based
on her discectony and fusion, using the AVA

Gui del i nes, 4'" Edition.

The parties stipulated that the claimant reached the
end of her healing period on Novenber 25, 2003. The parties
stipulated that the clai mant was assigned a 19% per manent
I mpai rrent rating, which rating Respondent No. 1 had
accepted and pai d.

Edi e Nichols, a vocational counselor with
Rehabilitati on Managenent, Inc., wote to the claimant’s
attorney on January 16, 2004: “This letter is to confirm our
conversation of January 15, 2004 in which you gave
perm ssion for me to conplete an Initial Vocational
Eval uation with Melissa Thetford. | am encl osing our

prof essi onal consent formwhich | may need i n obtaining



Thetford - E910613 8

medi cal or other information to devel op a vocati onal
rehabilitation plan for Ms. Thetford.”

Dr. Tracy noted on January 22, 2004, “Needs refills
today....She’s on Soma TID, Effexer 75 daily and
hydrocodone. She nornmally takes 5 ng, 1 or 2 at a tine.

She normally gets 150 a nonth. This nonth she said she's
been in a little extra pain so she used themup a little
early....She cones in nonthly to see nme for refills. Her

| awyer is handling the other part as far as settlenent. Dr.
Saer takes care of the back, we just take care of the
nonthly refills....”

The cl ai mant underwent a Functional Capacity Eval uation
on January 29, 2004, at which tine John L. Looney concl uded,
“Ms. Thetford denonstrated ability to safely performwork in
the LI GHT Physical Demand C assification as determ ned
t hrough t he Departnent of Labor for an 8-hour day with the
above listed limtations. She is able to safely acconplish
work in this classification with consideration given to
occasi onal position changes.”

Edie N chols submtted an Initial Vocational Eval uation
on February 9, 2004:

At the request of Cathi Eckel kanp with Arkansas

Property and Casualty, | nmet with Melissa Thetford
to conduct an initial evaluation. On 1/22/04,
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| traveled to DeWtt, AR to neet with her to
conduct this evaluation. M. Thetford was
cooperative and pl easant during the eval uation...

Ms. Thetford is a 32 year old woman who has
undergone three surgeries on her back. She does
not appear very notivated to return to the

wor kforce at this tinme, and has conpl ai nts of
daily pain. M. Thetford appears to have
reached MM from her | atest surgery....

Based on Ms. Thetford's current FCE results, she
woul d have the functional capacity to return to
work now, with little if any additional training,
I N sedentary to light work jobs such as: cashier,
receptionist, telephone sales, and other options
that could be further devel oped through a nore
detail ed Transferable Skills Analysis.

Al'though it is ny opinion that Ms. Thetford coul d,
based on her functional testing and skills, return
to several types of sedentary to light jobs, it is
noted that she expressed a very specific interest
in the bookkeepi ng/accounting field, and this
interest may be notivational in her return to

enpl oynent. |If approved by all parties, | would
be glad to pursue |ocal short-termtraining
options in the bookkeepi ng/ accounting area that
woul d significantly enhance her skills, and
broaden her options for return to work in Iight
job classifications. | also think it would be
therapeutic for Ms. Thetford to get out of the
house and becone involved in sone type of

training on a regular schedule, as an inportant
first step in her return to appropriate

enpl oynment . . ..

Ms. Nichols recommended, “If vocational services are

pur sued, t

hat I (or an RN case manager) consult with M.

Thetford’s GP to develop a plan for reduction of

prescripti

on nedi cation | evels.”
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Edie Nichols wote a Progress Report on June 4, 2004:
“On 6/3/04, | received approval to follow up on the
recommendations that | made in the initial vocationa
evaluation....l wll meet again personally with Ms. Thetford
to discuss specific training options, including |ocal adult
education, and make specific plans with him(sic) for
following through.” M. N chols began | eaving tel ephone
nmessages for the claimant and spoke with the clai mant on at
| east one occasion. M. N chols noted on July 8, 2004, “I
have attenpted tel ephone contact on several occasions. M.
Thetford called and | eft a nmessage for ne yesterday, July 7.
She told me that her daughter continues to have health
probl ens and has had an MRI. She told ne that her attorney
has set up a FCE for her on July 20. Ms. Thetford al so said
that she may be getting a tel ephone soon....I wll neet
personally with Ms. Thetford to discuss specific training
options, including |local adult education, and nake specific
plans with her for following through. | will notify Ms.
Thetford by mail as to our neeting date.”

The clamant continued to follow up with Dr. Tracy, and
Dr. Tracy continued to refill the claimnt’s nedications.

Edie N chols inforned the claimant on July 12, 2004, *“I

recei ved your phone nessage and hope that everything is
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going well for you and your famly. | wll be able to neet
with you on July 19 at 10:30 a.m, if that is convenient for
you.” M. Nichols reported on August 6, 2004, “During this
reporting period, |I traveled to DeWtt on July 19 for the
pur pose of neeting with Ms. Thetford to review and pursue
| ocal training options. M. Thetford was not at hone when
arrived and | waited for her. A few mnutes |later, she cane
over to ny car fromher nother-in-law s house. She told ne
that she had forgotten to call nme to Il et ne know that she
woul d be traveling to Texarkana that day for her Functional
Capacity Eval uation, scheduled for the next day....| spoke
wi th her by phone on the tel ephone here on August 6, and she
told me that the FCE conputer had stopped portions of the
FCE because of elevated heart rate. M. Thetford said the
el evated heart rate was due to the anount of pain that she
was experiencing during the testing tasks. She said that
she has not received the results of the test.”

Ms. Nichols continued to follow up with the claimant.

The claimant’s attorney corresponded with Bob Wite, a
vocational specialist with White & Rowl and, Limted, on
Cct ober 23, 2004 and stated in part: “W discussed a
vocational evaluation for Melissa Carol Thetford. You

agreed to do the vocational evaluation for her and requested



Thetford - E910613 12

a copy of her nedical records.” The claimnt testified, “I
had called Bob White and tal ked to hi mabout mnaking
arrangenents to see himand then | guess ny paynents, ny
checks ran out and then | couldn’t because | didn't have the
nmoney and | couldn’t afford to go.”

The record contains an undated Affidavit of M. Robert

Wiite, stating in part, “4. Since Ms. Thetford s attorney’s

initial request for ny vocational consultative services,
have attenpted to contact Ms. Thetford by tel ephone at her
home on approximately six to seven occasi ons and have | eft
messages for her on her answering machi ne, requesting she
contact ne about arrangi ng her requested vocati onal
assessnment. 5. M. Thetford has not responded to any of ny
nmessages or attenpts to contact her.”

Bob White corresponded with the respondents’ attorney
on Novenber 16, 2004: “Be advised | have received your
letter and the statenents in the affidavit are correct.
am al so by copy of this letter advising | amnot involved in
this case in any capacity and will not be perform ng any
services regarding Ms. Thetford. Again, | have not had
contact with Ms. Thetford, have not reviewed the file
provided by M. Arnold and will have no involvenent in this

case now or in the future.”
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In a progress report dated January 4, 2005, Edie
Ni chols placed the claimant’s file “on hold until advised to
proceed.” The claimant’s attorney wote to Ms. N chols on
January 10, 2005 and stated in part, “I just want to explain
to you that your dogged attenpts to build your file out of
this case are out of order in nmy opinion....M. Thetford is
awai ting further evaluation from her orthopedic surgeon, Dr.
Saer, which will occur on or about January 20, 2005. 1In the
event that Dr. Saer does not believe that additional
surgical intervention is necessary, then Bob Wiite w ||
logically follow with his vocational evaluation to ny
under standing. Any eval uati on and recommendati ons for
vocational rehabilitation that you have done in any manner
up to this tinme are therefore wholly premature and
I nappropriate in nmy opinion.”

Dr. Saer noted on January 20, 2005, “She is back
because she is having nore trouble with her back and | eft
|l eg. She says the pain never totally went away but it has
been gradually increasing....It is not clear what is causing
this pain. She is concerned that she is devel oping a
problem at the other levels. It would be unlikely to have

further problens at the L4-5 level but | think the only way
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we are going to be able to evaluate this is with another
MRI.”

An MRl of the claimant’s |unbar spine was taken on
February 17, 2005, with the inpression, “There is
degenerative di sk disease which extends fromthe L3 to the
Sl level. As conpared with the prior study there is little
i nterval change.”

Dr. Saer saw the claimant on February 17, 2005 and
recommended el ectro-di agnostic testing.

Dr. Saer reported on March 10, 2005, “She had her EMF NCV
study done earlier today and | have those results.

I nterestingly, she says that since she had the study, she is
not having the pain in her left leg that she had before
it....The study is basically normal....I would recomend
that we get her back in to see Dr. Krishnan for his

eval uation. He could al so address her nedicati on usage and
whether it is appropriate for her to continue that on a | ong
termbasis. Her primary care physician, Dr. Tracy, is
currently managing that.”

Dr. Sunder Krishnan saw the claimant on March 28, 2005
and noted anong other things, “lI informed Ms. Thetford that
| already evaluated her for her nedication utilization

several years ago and at this point in tinme if workman’s
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conpensati on wants another re-evaluation for her medications
| would recomend referral to another physician. There is
no need for me to offer this patient injections when they
had made her synptons worse in the past and when she is not
interested in pursuing them No formal visit was perforned.
The patient was in agreenent.”

Dr. Edward H Saer inforned the respondents’ attorney
on May 19, 2005, “I believe Ms. Thetford s recent visits
were pronpted by an exacerbation of her preexisting
condition. | did not see any evidence of new pathology. In
fact, the radiologist that read her recent MR said that
there was basically no change from her prior study. The
changes that | noted at L5-S1 | do not believe are
clinically significant and she does not need any surgical
treatnent there.... M. Thetford s condition appears to be
stabl e, at |east radiographically, and | do not think that
her prognosis has been changed as a result of this recent
exacerbation. | amnot able to address questions about her
notivation. | amalso reluctant to declare her totally and
permanent|ly disabled at this tine.”

A pre-hearing order was filed on Septenber 26, 2005.
The cl ai mant contended that she was “totally and permanently

di sabl ed by her anatom cal and wage-loss disabilities.”
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Respondent No. 1 contended, anobng other things, that the

cl ai mant was not permanently totally disabl ed because she
was “able to earn neani ngful wages in at |east sone
capacity; that the claimant is not entitled to any wage-| oss
benefits, because she unreasonably has refused vocati onal
rehabilitation and job placenent assistance, per Ark. Code
Ann. 811-9-505(b)(3)[.]"

The parties agreed to litigate issues including whether
the claimant was permanently totally disabled; in the
alternative, whether the claimant had sustai ned wage | 0oss in
excess of her assigned anatom cal inpairnent rating;, unpaid
medi cal bills; and whether the clainmant was entitled to
medi cal treatnent.

Dr. Tracy wote on Cctober 28, 2005, “Ms. Thetford has
been a patient of mne since 10-30-03. At that tinme she was
on Hydrocodone and Sona....Concerning her pain nedication,
she takes on average 5 Hydrocodones daily. | say average,
because sonme days it is |l ess than and sone days nore than.
She takes these for chronic pain. She is unable to function
much at all w thout her medication. | believe it is her
physi cal inpairnment that keeps her frombeing able to be
gainfully enpl oyed. People believe that if you are on

chronic pain nedications, you are automatically addicted. |



Thetford - E910613 17

bel i eve peopl e take nedicines for pure addiction purposes,
they require nore and nore over tinme, and in this instance,
this has not happened. She states that in the past she has
been on at |east 3 nmedications in place of her present ones
W t hout success. During our visit on 10-28-05 1 have cone
to the conclusion, to a reasonabl e degree of nedical
certainty, that Ms. Thetford is on appropriate nedical

regi men.”

Via certified mail on Novenber 22, 2005, Edie N chols
identified job |l eads for the claimant for the positions of
docunment exam ner, secretary, and substitute teacher. M.
Ni chol s reported on Decenber 7, 2005 and stated in part, *
have conpl eted four Labor Market Surveys in M. Thetford's
(sic) geographical area. On 11/22/05, | sent Ms. Thetford
three current job | eads and requested she contact ne if she
was interested in pursuing any of the listed jobs. To date,
| have not received a response from M. Thetford.” Also on
Decenber 7, 2005, Ms. Nichols gave the claimant a job | ead,
“Life/Disability Insurance Representative.” The clai mant
testified that she did not return Edie N chols’ telephone
calls, “Because | didn't feel that | could do those jobs,
not to nention that | don’t - | nean, | didn't want to waste

the enpl oyer’s tinme by going and then not being able to do
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the job and then getting fired and being in the sane boat
that I'min now.”

The parties deposed Dr. W Lee Tracy on Decenber 13,
2005. Dr. Tracy, a famly practitioner, testified that he
began treating the claimnt in October 2003. Dr. Tracy
testified with regard to the claimant’s interest in
returning to work, “lI do renmenber having a conversation with
her, and she said that, you know, she would rather be
wor ki ng than not working....If it was possible for her to
work, that is what she would like to do.” Dr. Tracy opined,
however, that the clainmant was not able to work in any
capacity. Dr. Tracy testified that the claimant “normally
can’t function w thout the pain nedication because of the
pain.”

A hearing was held on January 19, 2006. The cl ai mant
testified regarding her prescription nedication, “I take
Hydr ocodone 10. 650 and | take one every four to six hours as
needed for pain. Then | take Soma 350 three tinmes a day.”
The claimant testified that she took pain medication
“Because | wouldn’t be able to do anything otherw se. |
hurt. | nean, even laying around the house, if | don’t have
that, | hurt....M back and ny leg and it just - it’s really

bad pain....The pain is not getting any better, it’'s getting
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worse.” The claimant testified that she had al ways want ed
to be an accountant, but that she did not think she could
performthat work “Because | don’t think I would be able to
sit | ong enough w thout having to stand and have to go and
lay down.” The claimant testified that she wanted to work
“if | physically thought it was possible.”

The claimant testified, “1’'|Il never be able to hold a
full time job domm. | won't. Why? Because | can’t stay up
| onger than two hours without getting to hurting so bad that
Il cry[.]”

Edie Nichols testified that she began providing
vocational consultative services to the clainmant in January
2004. Ms. N chols testified that a functional capacity
eval uation had indicated that the claimant could perform
Iight work, defined as “an occasional |ift of 20 pounds with
frequently carrying up to 10 pounds....| thought that she
probably could in the Iight category with her transferable
skills, such as neeting with the public and answering the
phone, doing kind of a receptionist type job.” The
respondents’ attorney questioned Ms. N chols:

Q What kind of information did you obtain for

Ms. Thetford with respect to the Phillips
Communi ty Col | ege prograns?



Thetford -

E910613 20

A. A schedul e of classes that were of fered, what
she would need in order to enroll, the cost of
tuition.

Q Okay. Wre there progranms on there that had
to do with her interest areas such as bookkeepi ng
or that type of work?

A. Yes.

Q Did she follow back up with you about that
community col | ege prospect?

A.  No.

Q Did she ever indicate to you any interest in
pursuing that with acconodations?

A. No. She did say at one point that she didn't
feel like she could sit in a classroom And |
said that | could talk with the college and see if
sonme sort of accommodati ons coul d be made
avai |l abl e, such as a footstool or being able

to get up during the class and, you know, wal k
around, so that she wasn’'t sitting all of the
tinme.

Q Was that a possibility?
A Yes.

Q Wth those accommopdations did Ms. Thetford
ever indicate to you any interest in pursuing that
line of retraining or those prograns of
retraining?

A, No...

Q Here we are two years after you initially
began your efforts to provide her with vocati onal
rehabilitation, retraining prograns, and job

pl acenent assistance. Has the clainmant ever
denonstrated any real interest or put forth any
real effort to pursue any of the retraining or job
pl acenent assi stance that you have of fered?
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A.  No.

An administrative law judge filed an opinion on March
9, 2006. The ALJ found, anong other things, that the
clai mant did not prove she was pernmanently totally disabl ed.
The ALJ found that the respondents proved that the clai mant
wi t hout reasonabl e cause refused to participate in or
cooperate with rehabilitation and job placenent assi stance,
so that the claimant was barred fromreceiving wage-| oss
disability benefits. The ALJ found that the claimant proved
she was entitled to continued reasonably necessary nedi cal
treatment. The cl ai mant appealed to the Full Comm ssion and
Respondent No. 1 cross-appealed. 1In an opinion filed Apri
19, 2007, the Full Conmm ssion affirmed and adopted as
nodi fied. The Arkansas Court of Appeals has remanded for
further findings of fact.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant mnust
prove by a preponderance of the evidence that she is

entitled to additional nmedical treatnent. Wal-Mart Stores,
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Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003).

What constitutes reasonably necessary nedical treatnment is a
guestion of fact for the Conm ssion. Dalton v. Allen Eng’g
Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

In the present matter, an adm nistrative |aw judge
found that the claimant proved she was entitled to continued
nmedi cal treatnment by her authorized physicians, “including
managenent of her prescription nedication.” The Ful
Comm ssion affirns this finding. A claimnt may be entitled
to ongoi ng nedical treatnment after the healing period has
ended, if the nedical treatnent is geared toward nanagenent
of the claimant’s injury. Patchell v. Wal-Mart Stores,
Tnc., 86 Ark. App. 230, 184 S.W3d 31 (2004), citing
Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W 2d
845 (1983). Dr. Tracy in the present matter has opi ned t hat
the claimant is “on appropriate nedical reginmen.” W
recogni ze that Dr. Saer expressed concern about the
claimant’ s chronic usage of narcotic prescription
nmedi cati on. However, Dr. Saer noted in March 2005 that Dr.
Tracy was nanagi ng the claimant’s nedi cati on and recommended
an evaluation by Dr. Krishnan. Dr. Krishnan subsequently
declined to evaluate the clainmant’s usage of nedication.

There are currently no nedi cal opinions of record which
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directly contradict Dr. Tracy’s opinion. The Ful
Comm ssion affirns the adm nistrative | aw judge’s findings
regardi ng reasonably necessary nedi cal treatnent.

B. Disability

The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to
earn a livelihood. Emerson Elec. v. Gaston, 75 Ark. App.
232, 58 S.W3d 848 (2001). In considering clains for
permanent partial disability benefits in excess of the
enpl oyee’ s percentage of permanent physical inpairnment, the
Comm ssion may take into account, in addition to the
per cent age of permanent physical inpairnment, such factors as
t he enpl oyee’ s age, education, work experience, and ot her
matters reasonably expected to affect her future earning
capacity. Ark. Code Ann. 811-9-522(b)(1). A lack of
interest or lack of notivation in returning to work or a
negative attitude i npedes an assessnment of the clainmant’s
| oss of earning capacity. FEllison v. Therma Tru, 71 Ark.
App. 410, 30 S.W3d 769 (2000).

Ark. Code Ann. 811-9-505(b) provides:

(3) The enpl oyee shall not be required to enter
any program of vocational rehabilitation against
his or her consent; however, no enpl oyee who

wai ves rehabilitation or refuses to participate in
or cooperate for reasonable cause with either an
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of fered program of rehabilitation or job placenent
assi stance shall be entitled to permanent parti al
disability benefits in excess of the percentage of
per manent physical inpairnent established by

obj ective physical findings.

An enpl oyer relying upon the defense enunerated in 811-
9-505(b)(3) nust show that the claimant refused to
participate in a program of vocational rehabilitation or
] ob- pl acenent assi stance, or, through sone other affirnmative
action, indicated an unwillingness to cooperate in those
endeavors, and that such refusal to cooperate was wi thout
any reasonabl e cause. See Burris v. L&B Moving Storage, 83
Ark. App. 290, 123 S.W3d 123 (2003).

The Court of Appeals in the instant case has directed
t he Commi ssion to “nake specific findings as to what effect,
if any, Thetford s use of pain nedication has on her ability
to work.” The Full Conm ssion finds that the claimnt’s use
of pain nedication has not restricted the clainmant from
returning to suitable work within her physical restrictions.
The claimant is only age 36 and has a GED. The cl ai mant has
wor ked for several different enployers and was working part-
ti me when she sustained a conpensable injury on May 1, 1999.
The claimant was able to performsone limted work after her

conpensabl e injury. The claimant underwent | ow back surgery

in Cctober 1999, April 2000, and January 2003. The cl ai mant
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was eventual ly assigned a 19% anatom cal inpairment rating,
accepted and paid by the respondents.

The cl ai mant began receiving nmedi cati on managenment with
Dr. Tracy in Cctober 2003. Dr. Tracy stated in January
2004, “Dr. Saer takes care of the back, we just take care of
the nonthly refills.” The results of a Functional Capacity
Eval uation in January 2004 indicated that the clainmnt could
safely performlight work for an eight-hour day with
restrictions. Edie N chols, who the Conmm ssion determ nes
was a credible witness and a qualified vocati onal
rehabilitation assistant, began consulting with the cl ai mant
in February 2004. Edie N chols net wth the clai mant,
identified several appropriate job |eads, and subsequently
attenpted to contact the claimant on numerous occasi ons.
The cl ai mant never followed up on the | eads, would not stay
in contact wwth Ms. Nichols, and sinply chose not to
cooperate with the vocational services offered to her. The
claimant’ s attorney arranged for the claimnt to consult
wi th Bob White, another vocational specialist, but the
clai mant did not cooperate with M. Wite either. The Ful
Comm ssion attaches mninmal weight to Dr. Tracy’ s opinion
that the claimnt was “not able to work in any capacity.”

The respondents proved in the present matter that the
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claimant manifestly refused to participate in a program of
vocational rehabilitation and job placenent assistance, and
t he respondents proved that the claimant’s refusal to
cooperate was w thout reasonabl e cause. The Full Comm ssion
finds that the clainmant’s dependence on prescribed narcotic
medi cati on was not reasonabl e cause to refuse to participate
in the services offered by Edie N chols and Bob White. W
thus affirmthe admnistrative law judge' s finding that the
cl ai mant was barred fromreceiving wage-loss disability
benefits.

The Full Comm ssion recogni zes the Court’s decision in
Whitlatch v. Southland Land & Dev., 84 Ark. App. 399, 141
S.W3d 916 (2004). In whitlatch, the Court reversed the
Commi ssion’ s 50% wage-| oss award and found that the clai mant
proved he was entitled to permanent total disability
benefits. The Court considered the claimnt’s 11th-grade
educati on, manual |abor enploynent skills, severe pain, side
ef fects of pain nedication, and nedical and vocationa
expert testinmony. Wwhitlatch is distinguishable fromthe
present matter, in that the instant clai nant has a genera
education di ploma and was identified as having severa
transferrable job skills. Dr. Saer was hesitant to rate the

i nstant cl ai mant as being pernmanently totally disabl ed.
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Also in whitlatch, Bob White had opined that the claimnt
coul d not perform any enploynent, even sedentary enpl oynent.
Bob Wihite has not offered a simlar opinion in the present
matter and the claimant in fact would not participate in the
services offered by M. White. The record indicates that
the instant claimant is able to performat |east restricted
i ght-duty enpl oynent.

In Lohman v. SSI, Inc., 94 Ark. App. 424, S W 3d.
___(2006), the Court reversed the Comm ssion’s finding that
the claimant refused to participate in or cooperate with an
of fered program of rehabilitation and job-pl acenent
assi stance. The Court held, “reasonable m nds coul d not
concl ude that Lohman refused to participate in or cooperate
with an of fered program of rehabilitation and job-pl acenent
assi stance, particularly in light of appellees refusal to
provi de psychol ogi cal assistance that their own w tness said
was necessary in order for her vocational rehabilitation
services to be neaningful. Therefore, his claimwas not
barred by Ark. Code Ann. 811-9-505(e).” I1d., at 431.

The record does not denonstrate in the present natter
that the clai mant required psychol ogi cal assistance in order
to participate in vocational rehabilitation. The instant

claimant nmet with a vocati onal counsel or on one occasi on but
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otherwi se did not participate in any of the vocational
services offered to her by Edie N chols, the counsel or
referred by the respondents, or Bob Wite, the counsel or
referred by the claimant’s attorney. The clainmant’s use of
pain nedication did not render her unable to work, and her
use of pain nedication was in no way reasonable cause to
refuse to participate in vocational rehabilitation and job
pl acenent assi st ance.

Pursuant to the remand fromthe Arkansas Court of
Appeal s, and based on the record currently before us, the
Ful | Comm ssion affirnms the admnistrative | aw judge’s
finding that the claimant proved she was entitled to
conti nued nedical treatnent, including nedication prescribed
by Dr. Tracy. The Full Comm ssion affirns the
adm nistrative law judge's finding that the clai mant was
barred fromreceiving wage-loss disability benefits. The
Ful | Comm ssion finds that the claimant’s use of pain
medi cation did not affect her ability to return to suitable
work within the claimnt’s physical restrictions. The
respondents al so proved that the claimant refused to
participate in a program of vocational rehabilitation and
j ob- pl acenent assistance. The claimant’s refusal to

partici pate was w t hout reasonable cause, and the claimnt’s
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use of pain nedication did not constitute reasonabl e cause
for the claimant’s refusal to participate in vocationa
rehabilitation and job placenent assi stance.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

| agree with the majority opinion finding that
the clai mant proved she was entitled to continued
medi cal treatment. | nust respectfully dissent fromthe
findings that the claimant’s use of pain nedication did
not render her unable to performsuitable work within
her physical restrictions, that the clainmant’s use of
pain nedication did not constitute reasonable cause for
the claimant to refuse to participate in vocationa
rehabilitation and job-placenent assistance, and that
the claimant is not entitled to permanent total

di sability benefits.
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This case was remanded to the Conm ssion by
the Arkansas Court of Appeals with a nandate to consi der
what effect the claimnt’s use of pain nedication has on
her ability to work. The Comm ssion was directed to nmake
specific findings on this issue. The nmgjority’s
findings on this issue were as follows:

(1) The claimant’s use of pain nmedication did not render
her unable to perform suitable work within her physical
restrictions; and (2) The clainmant’s use of pain

medi cation did not constitute reasonable cause for the
claimant to refuse to participate in vocationa
rehabilitation and job-pl acenent assi stance.

In Lowe v. Car Care Marketing, 53 Ark. App.

100, 919 S.W2d 520 (1996), the Arkansas Court of
Appeal s said that the Conm ssion nust make findi ngs of
fact which are nore than nmere conclusions. A sinple
narration of the testinony followed by a conclusion is
insufficient. The Comm ssion nmust detail or analyze the
facts upon which the findings are based. Qherw se, a
nmeani ngful review is not possible.

While the nmajority certainly makes findings
with regard to the claimant’s use of pain nedication

t he opi nion contains absolutely no discussion as to the
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evi dence supporting these findings. Wen this case was
remanded to the Commission with instructions to nake
additional findings, | believe that it was anticipated
that the Comm ssion would provide nore than naked
conclusions that the clainmant’s use of pain nedication
woul d not affect her ability to work. | believe that
the Court’s mandate inplicitly required sone anal ysis of
the evi dence | eading to whatever concl usions were
reached by the nmgjority. This was not done.

Wth reference to the effects of pain
medi cation on the claimant’s ability to work, the
foll owi ng evidence can be found in the record. The
cl ai mant sustained a very serious back injury for which
she has undergone surgery on three occasions. She had
surgery once at the L3-L4 level and three tinmes at L4-
L5. The last surgery included a fusion at L4-L5. The
surgeries have been ineffective in alleviating her pain
and she nust take a significant anount of nedication to
function. She takes Hydrocodone (narcotic pain
nmedi cation) every four to six hours, Soma( muscle
rel axer) three tinmes a day, and wears a Duragesic patch
for pain relief. Al so, she takes Effexor for treatnent

of anxi ety and depression related to her back problens.
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These nedi cati ons make the cl ai mant sl eepy, groggy, and
tired. After she takes these nedicines, she nust |ay
down after only a couple of hours of activity. At al
times, she is either limted by debilitating pain or is
under the, equally restrictive, effects of narcotics.
No doctor has said that the clainmant does not need the
medi cation. In fact, even the mgjority opinion finds
that the nmedication reginen is appropriate. The
respondents’ own vocational expert says that the
claimant could not be truthful about the nedications she
takes and be hired for any job. 1In this regard, Edie
Ni chols testified:

Q Now, if she told them

t hat she was taking

narcoti c pain nmedication

that she was prescribed

and recomended to take,

and if she had told her

enpl oyer that you

recommended t hat she was

t aki ng those nedi cati ons

on a daily basis, they

woul dn’t hire her, would

t hey?

A. |If she told themthat

she was taking that much
medi cati on. Probably not.
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Based on the above, it is obvious that the nedications
required for the treatnent of the claimant’s injury have
a significant affect on her ability to work.

Aside fromthe effects of nedication, the
record contains other inportant evidence of the
claimant’s disability. Because of pain, she is required
to lay down frequently throughout the day. After 15 to
20 m nutes of washing dishes she nust |ay down. Her
activities are limted to sewi ng, reading, and playing
vi deo ganes. She can drive for only 20 to 30 m nutes
and usually lies down in the back seat while her husband
drives. She can do only 10% of her housework and gets
assi stance from her daughter and husband. In one
unsuccessful work attenpt since the injury, the clai mant
wor ked for the apartnment conplex where she lived. At
the tinme, her workers conpensations checks had been
term nated and she had no noney. For her services, she
was given rent and utilities. She answered the
t el ephone, collected rent, and occasionally showed
apartnents to prospective tenants. A couch was provided
so that she could lay down. The claimnt was fired for

not being able to performthe duties of this job.
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The opinions of the doctors indicate that the
claimant is unable to work. Three of the claimant’s
doctors have comented on this issue. Dr. Tracy, the
claimant’s current treating physician, has unequivocally
stated that she is permanently and totally disabled. As
the primary treating physician, Dr. Tracy was in the
best position to assess the claimant’s ability to work.
Dr. Reddy said that the clainmnt was unable to return to
her enploynment. On August 1, 2003, Dr. Sear said that
t he claimant was unable to return to work. Dr. Sear did
say later, on May 19, 2005, that he was “reluctant to
declare her totally and permanently disabled at this
tine”. However, he did not say that he would not, at
sonme tinme, declare her to be totally disabled. It
shoul d be noted that Dr. Sear was the physician who
performed the third and | ast surgery on this young | ady.
It is understandable that a surgeon m ght be rel uctant
to declare that his patient was totally disabled after
giving his best effort at correcting her problem This
woul d be tantanmount to admitting that his treatnent did
not nmake the patient better, and m ght even have nade
her worse. Mbst inportantly, it nust be pointed out

that Dr. Sear never made any statenent indicating that
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it was his opinion that the claimant could work. 1In
| ight of these opinions, it is obvious that the doctors
do not believe that the claimnt is enployable, even
t hough the surgeon was, understandably, reluctant to
make this declaration.

The majority recogni zes the Court of Appeals

decision in Witlatch v. Southland Land & Dev., 84 Ark.

App. 399, 141 S.W3d 916 (2004), but opines that it is
di stingui shable fromthe case at hand. Wile there are
sone di fferences between the two cases, | disagree that
they are not anal ogous. In Wiitlatch, the clai mant
appeal ed the Comm ssion’s 50% wage | oss disability
award. The Whitlatch claimant was a manual | aborer with
an el eventh grade educati on who had sustai ned a back
i njury, undergone one surgery, and received an
anatom cal inpairnment rating of 9% to the body as a
whol e. He had undergone nunerous procedures, tests, and
treatnments over a four-year period in an effort to
overcome his injuries and return hinmself to work. The
Court noted the following limtations:

As a result of his severe

pai n, appellant is not

able to sleep at night.
During the day, he tries
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to lay down and rest. Due
to his lack of sleep, he
reports that he stays,
“irritable, jittery, and
angry.” According to
appel l ant, he suffers side
effects fromthe

medi cati ons, which nmakes
him “feel groggy, down,
and not there all the
time.” Appellant stated
that he spends his days
getting “up and down” to
get confortable. He
testified that the nost
confortable position for
himis lying on his left
side with his left |eg
pul | ed up towards his body
with his right leg
straightened. He said
that during the day he
wat ches tel evision, reads,
and lies on his bed
playing wwth his dog, a
small toy fox terrier.

Bet ween t he wor ki ng hours
of 8 am and 5 p.m, he
estimates that he spends
four to five hours |ying
down and trying to cope
with his pain. As a
result of his pain, he is
no | onger able to take
care of his household
responsibilities, and a
nei ghbor helps with his
housework. He is unable
to vacuum cook, or wash
di shes.

In Wiitlatch the claimant contended on appeal that the

Commi ssion’s deci sion should be reversed and an award of
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per manent total disability entered. The Court agreed,
reversed the Comm ssion’s decision, and awar ded

per manent total disability benefits based on evidence of
the severe pain he suffered in his back and | egs al ong
with the side effects associated with the narcotic

medi cati on taken daily.

Like the claimant in Witlatch, M. Thetford
has undergone extensive nedical treatnment for a period
of nore than four years, continues to suffer severe pain
in her back and | egs, and requires frequent periods of
rest and nmany opportunities to |ay down during the
normal work day. She suffers fromthe sane side effects
brought on by the use of narcotic nedication as did M.
Whitlatch. Her daily activities are simlarly sedentary
and her inability to perform household duties is
conparable. Therefore, the restrictions inposed upon
Ms. Thetford, as a result of her injury, are virtually
i ndi stingui shable fromthose of the claimnt in
Wi tl atch.

However, it should be noted that the claimnt
in this case has undergone three serious back surgeries
while the claimant in Witlatch had only one. In

addition, Ms. Thetford has a 19% anat om cal i npairnent,
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which is nore than twi ce the inpairnent suffered by M.
Waitlatch. Al things considered, this case presents an
even stronger factual basis for an award of pernanent
total disability than Witlatch.

To the contrary, the majority opinion
concludes that the disability suffered by the clai mant
herein is not as great as that of the Witlatch
claimant. The majority bases this conclusion on five
different facts. Firstly, the mgjority points out that
Ms. Thetford has a GED and M. Whitlatch did not.
Actually, M. Wiitlatch had nore education than Ms.
Thetford as he conpleted the el eventh grade while she
finished only the eighth grade. dearly, because of his
significant physical limtations, M. Witlatch would
not have been enpl oyabl e sinply because he passed a GED
exam Likew se, possessing the certificate did not
el evate Ms. Thetford to an occupational |evel where her
[imtations could be acconmpdated, even if there exists
a level of enploynment where an enpl oyee woul d be al | owed
to take narcotic nedication, frequent rest breaks, and
be given a place to |ay down.

Secondly, the mgjority indicates that Ms.

Thetford has transferable skills. The clai mant has been
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a bartender, waitress, and cashier. According to Ms.
Ni chols, the skills acquired in these jobs were neeting
with the public and answering a tel ephone. These job
requirenents are common to a vast nunber of unskilled
occupations and do not seemparticularly helpful in
acquiring enpl oynment which woul d accommodat e the
claimant’ s rather significant physical limtations.

Thirdly, the majority nentions that Dr. Sear
said that he was “reluctant to declare her totally and
permanent|y disabled at this tine”. This statenent by
Dr. Sear was discussed earlier and given its appropriate
wei ght. As covered earlier, this statenent really says
not hi ng about whether Dr. Sear believes that the
cl ai mant can or can not worKk.

Fourthly, the majority says that the
vocati onal expert, Bob Wite, testified in M.
Whitlatch’s case and said that he could not perform any
enpl oynent and that M. White did not testify in this
case. The fact that M. Wite did not offer an opinion
in this case is totally irrelevant. No one knows what
he woul d have said if he had eval uated the cl ai mant and

offered his opinion. To point to the fact that he said
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nothing, in an effort to denonstrate that the clai mant
can work, defies |ogic.

And finally, the nmagjority says that the
record indicates that the claimant is able to perform at
| east “restricted light-duty enploynent”. The majority
i's obviously referring to the results of the functional
capacity evaluation. A functional capacity evaluation
Is a test perforned over a several hour period which
gi ves a snapshot of physical ability during an extrenely
limted period of tine. It does not, and can not,
determ ne what an individual is able to do in an actual
enpl oynent situation. The claimant may have been able
tolift a certain amount of weight or stand, sit, walk
and bend during several hours of testing. This does not
mean that she can do these things all day |ong or day
after day. The claimant in Witlatch also had a
functional capacity evaluation which indicated he could
do sedentary work for an eight hour day. The Court gave
absolutely no weight to this evidence. oviously, this
was because the overwhel mi ng wei ght of the other
evi dence of record showed that the results of the

eval uation were inconsistent with reality.
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Four jobs were suggested by the respondents’
vocati onal expert. They were docunent exam ner,
secretary, substitute teacher, and insurance
representative. However, the vocational expert admtted
that the claimants ability to procure and performthese
j obs woul d be questionabl e considering her need to rest,
| ay down, and the fact that she takes narcotic
medi cati on. Wen confronted by the Adm nistrative Law
Judge with these obstacles to enpl oynent experienced by
the claimant, the vocational expert said that the
cl ai mant would need to be trained for a job where she
could work at hone, presumably froma couch or bed.

I nstead of anal yzi ng what effect the
claimant’ s use of pain nedication had on her ability to
work, as instructed by the Court, the majority rehashes
the claimant’s refusal to cooperate with vocati onal
rehabilitation and job placenent assistance. It is
undi sputed that the claimant did not pursue
rehabilitation or job placenent. The majority
apparently assunes that failure to participate in these
activities automatically bars the claimant from
recei ving wage | oss benefits. However, this is only

true if the refusal was unreasonable. And the
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claimant’s refusal, in this case, was not unreasonabl e.
She was unable to pursue any form of gainful enploynent
and she knew it. Wen an enpl oyee takes the position
that enploynent is not possible, because of conditions
resulting froma conpensable injury, then the rel evant
inquiry is whether the perceived inability to work is
consistent with the evidence of record. And if it is,
then offers of rehabilitation and job placenent becone
i rrel evant.

In summary, the evidence shows that the
claimant suffers froma severe injury which inposes such
significant limtations upon her that she is unable to
wor k. Her doctors have confirnmed this. On a daily
basis, she is either in extrene pain or under the
effects of narcotic medication, or both. According to
t he respondents’ vocational expert, she would have to
m srepresent her condition in order to be hired for any
j ob. VWhile the majority correctly finds that the
nmedi cati ons taken by the claimant are appropriate, it
failed to analyze the effects of the usage of that
nmedi cation on the clainmant’s ability to work. This was
the Courts dictate on remand. |f that analysis had been

performed, the | ogical conclusions to be reached from
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consi deration of the relevant evidence would be that the
claimant’ s use of pain nedication, in conbination with
severe pain and significant limtations froma serious
injury, effectively prevented her return to work and

t hat, because she was unable to work, her refusal to
pursue vocational rehabilitation or job placenent was
reasonabl e under the circunstances.

For the reasons stated above, | find that the
clai mant proved, by a preponderance of the evidence,
entitlement to additional nedical treatnment and to
permanent total disability benefits. Therefore, I
concur, in part, and dissent, in part, fromthe majority

opi ni on.

PH LI P AL HOOD, Comm ssi oner



