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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F406472   

MARTHA TAGGART,
EMPLOYEE                               CLAIMANT

MID-AMERICA PACKAGING,
EMPLOYER                               RESPONDENT

CONTINENTAL CASUALTY COMPANY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED AUGUST 27, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH E.
BUCKNER, Attorney at Law, Pine Bluff, Arkansas.

Respondents represented by the HONORABLE FRANK NEWELL,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 8, 2007.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  The employee/employer/carrier relationship
existed at all relevant times, including December
31, 2003.

3.  The claimant sustained a compensable injury to
her back and right knee on December 31, 2003.
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4.  The claimant is entitled to the maximum
compensation rate of $440.00 for TTD and $330.00
for PPD.

5.  The claimant has been paid some temporary total
disability benefits and permanent partial
disability benefits in connection with her
impairment ratings of 7% to her back and 2% to her
knee.

6.  The claimant was paid the sum of $37,256.48 in
long term disability payments by Jefferson Pilot
after the healing period ended.

7.  The claimant’s last day of employment was May
2, 2004.

8.  Claimant reached the end of her healing period
on April 25, 2005, and all disability payments made
between April 25, 2005 and July 25, 2005, should be
properly characterized as permanent partial
disability benefits as opposed to temporary total
disability benefits.

9.  Claimant has proven by a preponderance of the
evidence that she is entitled to 20% wage loss
benefits sustained as a result of her compensable
low back injury.

10. Based on the preponderance of the evidence,
respondents are not entitled to a credit under Ark.
Code Ann. § 11-9-411 for long term disability
benefits paid since the claimant paid all premiums
for the policy or unemployment benefits paid after
the end of claimant’s healing period.

11. Respondents have controverted the claimant’s
entitlement to wage loss disability benefits. 
Claimant is entitled to a twenty-five percent (25%)
statutory attorney’s fee on the indemnity benefits
awarded herein, one-half to be paid by the
respondents and one-half to be withheld from the
claimant’s award of benefits.

12. This award is subject to the attorney’s lien
filed by Philip Wilson on October 6, 2005.  If the
parties cannot reach an agreement as to payment of
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the lien, a separate hearing to address the lien
will be set upon request of either party or Mr.
Wilson.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-

715(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002). 

Therefore we affirm and adopt the August 8, 2007

decision of the Administrative Law Judge, including all



Taggart - F406472 4

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING & DISSENTING OPINION

          I must respectfully concur & dissent from the

majority opinion which erroneously limits the claimant

to 20% wage loss disability. Based upon a de novo review

of the record in its entirety, I find that the

preponderance of the evidence of record clearly shows

that the claimant has sustained wage-loss disability

greater than 20%, therefore, while I concur in the

majority’s finding that the claimant is entitled to

wage-loss disability, I must respectfully dissent from

the majority’s limited award.

          Pursuant to Ark. Code Ann. §11-9-522(b)(1) the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole. See
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Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201

S.W.3d 449 (2005). The wage-loss factor is the extent to

which a compensable injury has affected the claimant's

ability to earn a livelihood. Id. In determining wage-

loss disability, the Commission may take into

consideration such factors as the claimant’s age,

education, work experience, and other matters reasonably

expected to affect his or her future earning capacity.

Ark. Code Ann. §11-9-522 (b) (1).  Such other matters

include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v.

Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.W.2d 130 (1990), 54 Ark. App. 130, 923 S.W.2d 886

(1996).

          At the time of the hearing the claimant was

fifty-three years old. It is undisputed that she has a

7% rating to the body as a whole for her compensable

back injury and a 2% rating to the lower right extremity

for her compensable knee injury.  The claimant started

working for the respondent in 1977, working her way up

from a mill-hand making $5.08 an hour to a boiler-

operator making in excess of $65,000 a year. Her job
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duties as a boiler-operator required regularly climbing

stairs, occasionally climbing on top of railroad cars,

occasionally climbing ladders, regularly using a shovel

and occasionally lifting up to fifty pounds. After her

injuries the claimant attempted to return back to work

for the respondent, but on August 1, 2005, the

respondent terminated the claimant due to her

significant physical limitations, which include a ten-

pound lifting restriction. The claimant disputed the

termination and pursued reinstatement through

arbitration, but the arbitrator ultimately ruled that

due to the claimant’s work restrictions, the respondent

had “just cause” to terminate the claimant’s employment.

          As she can no longer perform the physical jobs

which she performed for the respondent for almost thirty

years, the claimant has enrolled in college classes with

the stated goal of obtaining a social work degree. She

has obtained a part-time job working 20 hours a week at

a wage of $5.50 an hour. The claimant testified that she

is able to sit through her college classes, but only for

a limited amount of time and that she often has to stand

up and walk around to avoid pain. The claimant testified

that her back pain is sporadic, however she still relies

on a TENS unit and Naproxen for pain outbreaks. The
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claimant testified that she also relies on Naproxen to

control her knee pain. The claimant testified that her

knee frequently swells if she is “on it” too much.

          I can find no basis either in the evidence of

record, or in the Administrative Law Judge’s opinion for

a wage-loss disability award limited to 20%. Therefore,

I must find that the majority has based the award on

conjecture and speculation, rather than on the evidence

of record. Conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979).  Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). The

majority, by affirming and adopting the Administrative

Law Judge, has apparently ignored the entirety of the

evidence of record regarding the claimant’s wage-earning

capacity. While the Commission has the authority to

resolve conflicting evidence, including medical

testimony, Foxx v. American Transp., 54 Ark. App. 115,

924 S.W.2d 814 (1996), the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness. Coleman v. Pro-transportation, ____ Ark.

App. ___, ___ S.W.2d_____, (2007). Here, the evidence of
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record shows that the fifty-three year old claimant

performed manual labor jobs for the same employer for

almost thirty years. The evidence of record also shows

that the claimant suffers  from pain and physical

limitations due to her compensable injuries that keep

her from pursuing the type of jobs she has performed in

the past. Despite her age, education, work experience

and significant physical limitations, the evidence of

record clearly shows that the claimant is motivated to

return to work. While she is pursuing a degree in social

work, the claimant does not actually have the education

or work experience to engage in professional positions

at this time. Based on the evidence of record, the

claimant is clearly entitled to a significant amount of

wage-loss disability.

          In addition to the facts outlined above, the

evidence of record also clearly shows that due to her

compensable injuries the claimant’s income dropped from

approximately $65,000 a year pre-injury to approximately

$5,356 post-injury, a wage-loss differential of over

90%, clearly in excess of the 20% awarded by the

majority. The only other evidence of record regarding

the extent of the claimant’s wage-loss disability is

evidence introduced by the respondent indicating that
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even if the claimant completes her degree and

successfully obtain employment as a social worker, she

will only be able to earn $32,590 to $34,620, a wage-

loss differential of approximately 50%, again, clearly

in excess of the 20% awarded by the majority.

          In conclusion, I find that the majority’s

determination that the claimant is entitled to only 20%

wage-loss disability is clearly erroneous, not based on

the evidence of record and must be reversed.

          For the aforementioned reasons I must

respectfully concur in part and  dissent in part.

     ____________________________
PHILIP A. HOOD, Commissioner


