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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

Respondent No. 1 appeals a decision of the

Administrative Law Judge filed on November 21, 2006, finding

that the claimant proved by a preponderance of the evidence

that he was entitled to additional medical treatment by

Dr. Abraham, as well as a 40% loss in wage earning capacity

in addition to his 10% permanent anatomical impairment
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rating. Based upon our de novo review of the record, we find

that the claimant has failed to meet his burden of proof.

Accordingly, we reverse the decision of the Administrative

Law Judge.

This claim has a long and varied history with the

Commission. The claimant sustained a compensable neck injury

in a motor vehicle accident on February 5, 1998, while

working as a paramedic for St. Joseph’s Regional Health

Center. Respondent No. 1 did not dispute the compensability

of the neck injury. Rather, Respondent No. 1 disputed

whether the claimant’s physical problems after February 9,

1998, were directly and causally related to the motor

vehicle accident. The Commission awarded the claimant

certain medical benefits and temporary total disability

benefits through December 15, 1998, the end of the

claimant’s healing period. The Commission also addressed the

applicability of Ark. Code Ann. §11-9-411 to this claim.

Ronald Tadlock v. St. Joseph’s Regional Health Center, FC

Opinion filed December 9, 1999 (E802168).
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The claimant sought additional workers’

compensation benefits in 2001. The Commission awarded the

claimant additional temporary total disability benefits for

the time period of April 15, 1999, through July 10, 2000.

The Commission further awarded the claimant ongoing,

reasonable, necessary, and related medical treatment. The

Commission also addressed unpaid and controverted medical

bills subject to the initial proceeding. Ronald Tadlock v.

St. Joseph’s Regional Health Center, FC Opinion filed

September 11, 2002 (E802168). Respondent No. 1 appealed this

decision to the Arkansas Court of Appeals. The Court

affirmed the Commission’s decision in an unpublished

opinion. St. Joseph’s Regional Health Center v. Tadlock,

No. CA02-1385, Ark. Ct. App. June 11, 2003.

The claimant is now seeking additional benefits in

the form of medical treatment by Dr. Abraham as well as wage

loss disability benefits. The claimant contended that he was

permanently and totally disabled as result of his

compensable neck injury or that he sustained substantial

wage loss. The respondents contended that the claimant is
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not entitled to any additional medical treatment and no wage

loss disability benefits. The Administrative Law Judge

awarded the claimant a 40% loss in wage earning capacity in

addition to the 10% permanent anatomical impairment rating

that the respondents accepted.

A medical history of this claim is necessary to

understand the extensive treatment the claimant has

received. The claimant was involved in a motor vehicle

accident on February 5, 1998, while at work as a paramedic

for the respondent employer. He was seen in the emergency at

St. Joseph’s and diagnosed with a muscular strain in his

neck and jaw. On February 9, 1998, he presented for

evaluation of his neck complaining of pain and some

“popping” in his neck.

Dr. Michael Garrett took x-rays of the cervical

spine and stated in his report that the x-rays showed some

old degenerative changes in the posterior aspect in the

bodies of C4 and C5. There was no joint space narrowing and

no evidence of involvement of the neural foramina. The
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claimant had an injury to his cervical spine five or six

years prior when he fell into a ditch at work.

Dr. Garrett found no evidence of fracture,

dislocation or herniated nucleus pulposus. He thought that

the claimant had suffered a strain that could be resolved

with conservative treatment. The claimant was returned to

regular work with no limitations on February 9, 1998.

On February 17, 1998, the claimant was examined by

Dr. Mark Larey at St. Joseph’s Business Health after

reporting experiencing numbness in his left arm down through

the 4th and 5th fingers. He was placed on off-work status

and underwent an MRI on February 18, 1998. The MRI showed

broad based disc bulging, but there were no disc herniations

identified.

On February 20, 1998, Dr. Larey placed the

claimant off work until February 27, 1998. The claimant was

prescribed physical therapy for approximately two weeks,

three times a week. The claimant proceeded with physical

therapy, but on February 23, 1998, he expressed to

Dr. Michael Garrett his greater confidence in the
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chiropractor, Dr. Brian Reilly, than the physical therapist.

Dr. Garrett referred him to Dr. Reilly for 2 visits.

On February 27, 1998, Dr. Garrett returned the

claimant to work with limitations and no lifting over 20

pounds and with continued chiropractic treatment.

Dr. Garrett noted that he found no evidence of an acute

intracranial process and thought that the claimant’s

headaches were related to his cervical spasm. He thought

that conservative treatment was still warranted since the

MRI scanning showed no evidence of fracture or instability

to the claimant’s spine.

The claimant was again placed off duty, but on

March 11, 1998, he requested Dr. Garrett release him to

return to full duty, noting that his symptoms had “fully

resolved.” Dr. Garrett released the claimant to return to

work. Dr. Garrett saw the claimant on March 20, 1998 and

noted that he was “tolerating” full duty “remarkably well.”

On March 23, 1998, the claimant had an

“exacerbation of his neck injury with bilateral

radiculopathy.” Dr. Garrett noted that the claimant “had
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gone back to work too early.” The claimant was referred to

Dr. James Arthur, a neurosurgeon.

Dr. Arthur saw the claimant on April 8, 1998, and

put him off work until he could re-evaluate him in three

weeks. According to Dr. Arthur’s note of March 25, 1998, a

moderately large disc protrusion was noted at C5-6 with

herniation of the disc material into the spinal canal. The

claimant was referred to Dr. Anthony Russell for an

independent medical examination.

Dr. Russell, in his note of April 29, 1998, stated

that the claimant told him he had pain in his upper

extremities but he did “not have a component of numbness and

tingling, which varies somewhat from the complaints that he

had previously.” Dr. Russell stated that although the MRI

scan showed degenerative changes at C5-C6, there was no

evidence to his reading of a disc herniation. He went on to

say this appeared to be confirmed by Dr. Robbins, who noted

only degenerative changes and would “correspond nicely with

a previous history cervical spine disease.”
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In 1992 and 1993, the claimant had been treated

for a brachial neuralgia C6 over several months. Dr. Russell

stated that the numbness and tingling in the 4th and 5th

fingers actually relates to the C8 dermatome and could not

be in any way associated with the degenerative changes noted

at C5-C6.

On April 29, 1998, Dr. Russell stated that he saw

nothing in the current history, physical exam or MRI scan

that would lead him to believe the claimant was a candidate

for any type of surgical intervention. He stated there were

no objective findings to indicate anything other than the

initial diagnosis of cervical strain/sprain and he stated he

saw nothing upon which to base an impairment rating.

Dr. Russell also noted that pain remains a subjective

finding. 

On July 1, 1998, the claimant underwent an MRI. On

July 28, 1998, Dr. Russell wrote in a letter that the

presence of cervical spondylosis and a significant “bony

bar” at C5-C6 indicated a chronic, ongoing process that has

been present for quite some time. He saw no reason why the
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claimant “couldn’t be released to full and active work

duties.”

Dr. Arthur, on July 28, 1998, advised that the

claimant was under his care and would be off work until four

weeks following his surgery, which was scheduled for

August 4, 1998. At that time, Dr. Arthur completed an

anterior cervical fusion.

On September 10, 1998, the claimant was brought

into St. Joseph’s emergency room by his wife with suicidal

ideation with gestures. The claimant was under the care of

Dr. Irving Kuo for management of his depression. On May 11,

1999, the claimant drove himself to the emergency following

an alleged assault.

On April 14, 1999, the claimant saw Dr. Jacob

Abraham with complaints of interactable neck pain with

radiation of pain into upper extremities bilaterally.

Dr. Abraham treated the claimant with cervical epidural

steroid injections and radiofrequency denervation of the

facet medial branch nerves.
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After a referral from Dr. Abraham, the claimant

saw Dr. Ross Hardy on October 19, 1999, for evaluation of

conservative treatment. Dr. Hardy did not think physical

therapy would be beneficial at that time and instructed the

claimant in a home exercise program. Dr. Hardy thought the

claimant would benefit from a weight reduction program, and

noted this might be difficult with the claimant’s decreased

activity level.

The claimant has had two independent medical

evaluations (IME) by Dr. Reginald Rutherford. One occurred

on April 21, 2000, and the second on July 1, 2004. In the

second IME, Dr. Rutherford reported that the claimant

reported neck pain, muscle spasm and numbness of both upper

extremities into his small and ring fingers of both hands.

Dr. Rutherford noted on July 1, 2004, that the

claimant was being treated with medication, radiofrequency

lesioning of the facet joints once yearly and cervical

epidural steroid injections twice yearly. Dr. Rutherford

also noted the claimant’s general level of health was

considered poor.
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Dr. Rutherford stated that the claimant’s

complaint’s of pain involving his neck and upper extremities

and disturbed sensation upper extremities were subjective in

nature. He recommended a psychological evaluation.

Dr. Rutherford stated that the claimant had

several significant medical problems which placed him at

risk for premature mortality and from his perspective

rendered the claimant unemployable. Dr. Rutherford cited the

claimant’s refractory hypertension, hypertensive heart

disease, morbid obesity and diabetes as the problems to

employability and he noted these problems were unrelated to

his prior neck injury and cervical fusion.

Dr. Abraham has been providing pain management in

the form of cervical epidural steroid injections and

radiofrequency denervations of the facet joints to the

claimant since April of 1999. The claimant has received six

cervical epidural steroid injections since April 1999 and

six sets of radiofrequency denervations of the facet joints

since July of 1999. The epidural steroid injections provide
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temporary pain relief but they do not result in complete

resolution of the claimant’s pain, only a 50% reduction.

The claimant began working as a paramedic in

February of 1979. He worked for the respondent employer as a

paramedic from 1983 to 1985 and from March 8, 1987, until

1998. The claimant has not attempted to go back to work

since 1998. In addition to working as a paramedic, the

claimant previously owned and operated a karate school for

six or seven years prior to the motor vehicle accident.

The claimant attended Garland County Community

College and obtained a degree in either Computer Science or

Information Science in 2002. This degree required 60 hours

of classes. Before the claimant restarted college after the

motor vehicle accident, he needed approximately 30 hours to

graduate. While taking classes at the community college, the

claimant was allowed to stand in class and to walk around

during class at the back of the room. He was also allowed to

leave class early, to come to class late, and if he missed

class, to make it up. He took some classes on-line.



Tadlock - E802168 13

The claimant testified that his computer specialty

was in hardware and networking. This work requires him to be

down on the floor crawling. He stated that most of the

information that he knew three or four years ago is outdated

as of the date of the hearing. The claimant asserted that he

did not learn information that would allow him to work at a

computer terminal. The claimant can type between 12 and 20

words a minute despite missing an index finger.

The claimant admitted that he studied other

aspects of computers than just networking when he studied

Information Science or Computer Science. For example, the

claimant studied web design as part of his courses for

Information Science. He contended that what he learned is

also outdated.

The claimant has not attempted work in the

computer field because, according to the claimant, most of

his knowledge is outdated. According to the claimant there

were no jobs available when he graduated several years ago.

The claimant recalled that Dr. Abraham advised him not to

seek employment in the Computer Science or Information
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Science field. However, Dr. Abraham testified that he has

not placed any specific restrictions or limitations on the

claimant. 

The claimant has no plans to re-enroll in school

because he allegedly cannot afford it. The claimant also

testified that he has trouble either sitting or standing for

over an hour at a time and that this trouble is the reason

he has not attended classes in a long time.

The claimant testified that in his opinion, the

biggest obstacles to him working a job where he could sit at

a computer terminal would be attendance and being able to

get up and move around. He would also need a good chair to

be able to sit there. The length of time he can sit depends

on the type of chair. The claimant testified that he would

end up having neck problems when sitting in front of a

computer terminal. The claimant stated that he will go into

spasms from moving his head. Or, if he tries to spin the

chair real quick, he will pay for it.

In addition to the Computer Science or Information

Science degree, the claimant attended Garland County
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Community College for a refresher/continuing education

paramedic course and a heating and air conditioning course.

The refresher/continuing education paramedic course, taken a

year and a half before the hearing, required the claimant to

attend a two hour course on Saturdays for six weeks. The

claimant needed this refresher/continuing education

paramedic course every two years to maintain his paramedic

license.

The claimant took the heating and air conditioning

course two years before the hearing. This course lasted two

semesters, and the claimant received a certificate in

heating and air conditioning. The claimant took a

woodworking course at National Park Community College about

two or three years prior to the hearing. This class met once

a week for about an hour. The claimant completed this course

as well. 

The claimant has undergone two functional capacity

evaluations (FCE). The first, dated June 25, 1998, concluded

that the claimant was capable of performing work classified

by the Department of labor as “very heavy.” The FCE
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recommended that the claimant “return to work for a trial

period of 2 to 4 weeks. If he is unable to sustain the work

tolerances demonstrated during his FCE then he would be a

candidate for a job accommodation at that time.” The

claimant contended that he was “over-medicated” for this

FCE.

The second FCE was conducted on February 22, 2005.

The paragraph of this FCE labeled “Reliability and

Consistency of Effort” reads as follows:

The results of this evaluation suggest
that [the claimant] gave an unreliable
effort, with 27 of 41 consistency
measures within expected limits with
limited testing due to [the claimant’s]
high blood pressure and subsequent
nausea he reported during testing. In
limited testing, it is noted that [the
claimant] exhibited self-limiting
behavior with grip testing as indicated
by his 26-27% increase in grip with
rapid grip exchange testing. [The
claimant’s] lack of compensatory
guarding during formal AROM testing of
the cervical region is also inconsistent
with is complaints of severe pain. He
moved his neck and head freely in a
normal pace of movement with AROM
testing. [The claimant’s] self perceived
abilities for handling and fingering are
much lower than his actual abilities.
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The FCE stated that the claimant can “perform the following

activities on a Frequent basis: Reach Immediate (L), Reach

Immediate (R), Handling (L), Handling (R), Bi-Manual

Handling, Fingering (L), Fingering (R), and Bi-Manual

Fingering.” The claimant demonstrated “normal use of his

hands and fingers,” “good ability to reach in the immediate

plane,” and “no difficulty with prolonged sitting.” The

claimant can “perform the following on an Occasional basis:

Squat, Kneel, Reach Overhead with the Right or Left UE,

Standing and Walking.

Despite the claimant’s self-limiting behavior, he

demonstrated “the ability to perform Sedentary work

activities over the course of the workday without further

stressing his cardio-respiratory systems.” This FCE

reflected that the claimant had “mild AROM deficits but good

use of the hands, arms and fingers.” Additionally, the

claimant’s “post-test pain rating for his neck was actually

less than his pre-test pain rating, indicating no

significant problems with performing the Sedentary type work

he performed” during the FCE.
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Rehabilitation Management, Inc., conducted an

initial vocational evaluation of the claimant on

December 21, 2004. In sum, this report reflected that

“[w]ith short-term training, [the claimant] should be able

to upgrade his skills and work out of his home in a variety

of jobs.” The evaluation suggested that the claimant

“concentrate his efforts in a field in which he has had

prior education and could work out of his home” such as

upgrading “his existing skills in Computer Science” or take

courses in accounting. The claimant was taking heating and

air conditioning classes in 2004 but there was “no benefit

to him vocationally as work in this field would be beyond

his physical capabilities.”

The evaluation also contained the following

significant observations:

[The claimant] is currently receiving
SSDI. Additionally, his complaints of
constant pain, the numerous medications
he is taking, his negative perception of
his ability to engage in gainful
employment, and his sedentary lifestyle
may diminish his motivation for return
to work - or take courses of study that
could enable him to work, even on a
part-time basis.
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On February 22, 2005, the claimant underwent

another FCE. The conclusions were as follows:

[The claimant] demonstrated self-
limiting behavior but did demonstrate
the ability to perform sedentary work
activities over the course of a workday
without further stressing his cardio-
respiratory systems.

As previously recommended by
Dr. Rutherford, [the claimant] should
seek a medical expert to further assess
his hypertension and hypertensive heart
disease.

In regards to his cervical region, he
demonstrated mild AROM deficits but good
use of the hands, arms and fingers. It
is also noted that his post-test pain
rating for his neck was actually less
than his pre-test pain rating,
indicating no significant problems with
performing the Sedentary type work he
performed this date.

The Arkansas Workers’ Compensation Law provides

that when an injured worker’s disability condition becomes

stable and no further treatment will improve that condition,

the disability is deemed permanent. In order to be entitled

to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance
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of the evidence that he/she sustained permanent physical

impairment as a result of the compensable injury. Wal-Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278,

(1998). If the employee is totally incapacitated from

earning a livelihood at that time, he/she is entitled to

compensation for permanent and total disability. See, Minor

v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504

(1962). Objective and measurable physical or mental

findings, which are necessary to support a determination of

“physical impairment” or anatomical disability, are not

necessary to support a determination of wage loss

disability. Arkansas Methodist Hosp. v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).

A worker who sustains an injury to the body as a

whole may be entitled to wage-loss disability in addition to

his anatomical loss. Glass v. Edens 233 Ark. 786, 346 S.W.2d

685 (1961). The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App.
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232, 58 S.W.3d 848 (2001); Cross v. Crawford County Memorial

Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). The

Commission is charged with the duty of determining

disability based upon a consideration of medical evidence

and other matters affecting wage loss, such as the

claimant’s age, education, and work experience. Emerson

Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62

Ark. App. 224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50

Ark. App. 13, 899 S.W.2d 850 (1995). Such other matters may

also include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra. A claimant's lack of interest in

pursuing employment with her employer and negative attitude

in looking for work are impediments to our full assessment

of wage loss. Logan County v. McDonald, 90 Ark. App. 409,

___ S.W.3d ___ (2005); Emerson Electric, supra. In addition,

a worker’s failure to participate in rehabilitation does not

bar his claim, but the failure may impede a full assessment
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of his loss of earning capacity by the Commission. Nicholas

v. Hempstead Co. Mem. Hospital, 9 Ark. App. 261, 658 S.W.2d

408 (1983). The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine

wage-loss disability. Oller v. Champion Parts Rebuilders, 5

Ark. App. 307, 635 S.W.2d 276 (1982).

We find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any

wage loss disability in addition to his 10% permanent

anatomical impairment rating. The evidence in this case

demonstrates conclusively that the claimant would have no

problem performing sedentary work. The initial vocational

rehabilitation evaluation conducted on December 21, 2004,

advised the claimant to concentrate his skills, his efforts

in upgrading his existing computer skills or take courses in

accounting where he could work out of his home in variety of

jobs. The claimant testified that he had no plans to re-

enroll in Garland County Community College because he cannot

afford the expenses and because he has trouble sitting or
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standing for over an hour. The claimant apparently has no

problem paying expenses for a refresher course and

continuing education for his paramedic course as well as a

heating and air conditioning course and a woodworking

course. These are courses that are in fields that the

claimant contends are beyond his claimed physical abilities.

However, he was taking these courses knowing full-well that

he was never going to use them. The claimant also had no

problem paying for the vacations to Tunica and Las Vegas for

gambling. The claimant also says he could not sit and had

trouble sitting or standing for over an hour at a time.

However, there was evidence in the record that the claimant,

when he completed his course in Computer Science or

Information Science at Garland Community College, was

accommodated under the Americans with Disabilities Act.

There is no evidence in the record to suggest that the

Garland County Community College would not be accommodating

today. 

The claimant also testified that his degree was

outdated and that there were no jobs available when he
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graduated several years ago. However, the claimant has made

absolutely no effort to update his skills. He has made no

effort to find employment in this field. He does not explain

how he knows there are no jobs available and from all the

evidence in the record he has made absolutely no attempt to

find any work. Dr. Abraham has placed no specific

restrictions or limitations on the claimant. The only

evidence we have is the claimant’s self-serving testimony

that he would not be able to crawl around on the floor,

which networking would require. Further, the claimant, when

undergoing the FCE, had no difficulty with prolonged sitting

in 2005. Under the Americans with Disabilities Act an

employer would have to grant the claimant’s request for

specific type of chair and permission to stand up and move

around. All of this evidence preponderates in favor of a

finding that the claimant lacks motivation to return to

work. Further, he is drawing $1250.00 in Social Security

Disability benefits. When we consider the fact that the

claimant has been able to take trips to Tunica, San Diego,

and Las Vegas, in a vehicle, the fact that the FCE found
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that the claimant could move his neck and head freely at a

normal pace, the fact that the claimant has been able to

attend refresher courses in paramedic training as well as a

woodworking and a heating and air conditioning course, we

find that the evidence simply does not preponderate in favor

of a finding that the claimant was entitled to any wage loss

disability benefits. The claimant is able to perform

sedentary work based upon his FCE. Accordingly, we find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained any wage loss disability benefits

in excess of his 10% permanent anatomical impairment rating.

Therefore, we reverse the decision of the Administrative Law

Judge. 

The next issue that must be addressed is the

additional medical treatment by Dr. Abraham. We find that

Dr. Abraham’s additional medical treatment is not reasonably

related to the claimant’s compensable neck injury. 

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However,
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injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full Workers’

Compensation Commission Opinion filed February 17, 1989

(Claim No. D612291). When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury.

Dr. Abraham has treated the claimant since April

of 1999 and he has been unable resolve or permanently

alleviate any of the claimant’s complaints of pain. In his

deposition, Dr. Abraham confirmed that he is satisfied

simply maintaining the claimant’s current level of pain

without any efforts to determine the cause of the claimant’s

complaints. Dr. Rutherford’s independent medical evaluation
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revealed that there was no physical explanation for the

claimant’s complaints of pain and he also opined that the

claimant should seek a psychological evaluation to determine

the actual cause of his complaints. The respondents are

hereby ordered to have the claimant undergo a psychological

evaluation, especially in light of the claimant’s recent

suicide attempt and the fact that the claimant has been

suicidal in the past. However, the cervical epidural steroid

injections and the radiofrequency denervations of the facet

joint procedures are not reasonable and necessary and have

done nothing but keep the claimant at his current level of

pain with no hope of improvement. After eight years, this

treatment cannot be considered reasonably necessary to treat

the claimant’s compensable neck injury. Accordingly, we

reverse the decision of the Administrative Law Judge. 

In summary, we find that the claimant has failed

to prove by a preponderance of the evidence that he is

entitled to any wage loss disability benefits in addition to

his permanent anatomical impairment. We further find that

the claimant has failed to prove by a preponderance of the
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evidence that he is entitled to any additional medical

treatment. The respondents are hereby ordered to pay for the

claimant to undergo a psychological evaluation.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

opinion. Based upon a de novo review of the record in its

entirety, I find that the claimant has shown by a

preponderance of the evidence his entitlement to wage-loss

disability benefits in the amount of 40% in addition to his

permanent anatomical impairment. I also find that the

claimant proved by a preponderance of the evidence that the

medical treatments he received from Dr. Abraham were

reasonably necessary medical services and that the
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respondent is liable for the expense of these services. I

also find that the majority has erred by ordering the

claimant to submit to a psychological evaluation. For the

aforementioned reasons, I must respectfully dissent. 

First, I find that the claimant has proven by a

preponderance of the evidence his entitlement to 40% wage-

loss disability as awarded by the Administrative Law Judge.

Wage-loss disability is the extent to which a compensable

injury has affected the claimant’s ability to earn a

livelihood. Johnson v. Latex Constr. Co., 94 Ark. App. 431,

___S.W.3d___(2006). The Commission is charged with the duty

of determining disability based upon consideration of

medical evidence and other matters affecting wage loss, such

as the claimant’s age, education and work experience. Id.

Such other matters that may be considered include

motivation, post-injury income, credibility, demeanor, and a

multitude of other factors. Glass v. Edens, 233 Ark. 786,

346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark.
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App. 130, 923 S.W.2d 886 (1996). Ark. Code Ann. §11-9-522

(b) (1) states:

In considering claims for permanent
partial disability benefits in excess of
the employee’s percentage of permanent
physical impairment, the Workers’
Compensation Commission may take into
account, in addition to the percentage
of permanent physical impairment, such
factors as the employee’s age,
education, work experience and other
matters reasonably expected to affect
his or her future earning capacity.

Here, the claimant was 50 years of age at the time

of the hearing. He has been diagnosed with failed cervical

back surgery syndrome and has been assessed a 10% anatomical

impairment rating to the body-as-a-whole. The claimant

testified that he had a hard time turning his head to the

left or right. He testified that he has a hard time driving

a vehicle. He stated that the muscle spasms that he had

before the surgery continued after the surgery and have

always pretty much been there. The claimant stated that he

now requires a lot of rest and must frequently lie down due

to pain. He said that pain also interferes with his ability

to sleep, so that he wakes up every one or one and a half
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hours. He also testified that he has a ten-pound lifting

limitation and has relied on others to do things like yard

work and house painting. He said that he has good days and

bad days and if he lifts something or moves wrong or turns

his head wrong he is going to pay for it. He believes that

he is unable to sit at a computer terminal for extended

periods without suffering from muscle spasms and that his

attendance at work would be a problem. The claimant

testified that he has not tried to return to work since the

date of injury.

The claimant testified that he has a community

college degree in computer networking. He explained that

this degree only qualified him to perform networking and

hardware related work, which required running wires along

the floor and through ceilings, which he could no longer do.

He also stated that he was a slow typist because he was

missing an index finger and could type no more than 20 words

per minute. His education at Garland County Community

College included a heating and air conditioning course and a

paramedic refresher course to maintain his certification.
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The claimant also studied woodworking at National Park

Community College.

He further stated that in the past he had done

paramedic work and had owned and operated a karate school

and further, had once poured concrete in his own driveway,

but was not unable to return to any of these activities.

The claimant testified that he receives approximately

$1,250.00 per month in Social Security Disability benefits.

Based on the above, the Administrative Law Judge stated:

In short, the claimant was 50 years of
age at the time of the hearing, drawing
social security disability benefits and
suffering from health problems,
including the effects of his compensable
injury. Although intelligent and well
educated, he has not attempted to return
to the work force, Dr. Reginald J.
Rutherford, after examining the claimant
on behalf of the respondents, later
testified in a deposition that there was
nothing to preclude the claimant from
returning to work if motivated to do so.
Thus, when the claimant’s anatomical
impairment, age, education, work
experience, and other matters reasonably
expected to affect his earning capacity
are considered, it appears that he has
not been rendered permanently and
totally disabled but has suffered
disability to the extent stated above.
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While the Administrative Law Judge properly

analyzed the Glass v. Edens, supra, factors, finding that

the claimant had sustained 40% wage loss disability over-

and-above his anatomical impairment of 10% to the body-as-a-

whole, the majority instead chose, upon identifying a “lack

of motivation” factor in the evidence of record, to forgo

performing the complete analysis required under Ark. Code

Ann. §11-9-522 (b) (1). The majority’s entire opinion, while

it cites, to a certain extent, the correct law, is spent

discussing the claimant’s alleged “lack of motivation.”

However, while lack of motivation is a factor to be

considered in assessing that amount of the claimant’s wage-

loss, it is not the only factor to be considered, and the

presence of a lack of motivation factor does not create a

statutory bar to the receipt of wage-loss disability

benefits.

Here, the majority’s denial of wage-loss

disability benefits based on what I will term the “lack of

motivation bar” analysis, is, as seen in the following Court

of Appeals cases, reversible error.
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In Johnson v. Latex Construction Company, 94 Ark.

App. 431, ___ S.W.3d ___ (2006), the Full Commission found

that a claimant whose back injury prevented him from

returning to his formerly high-paying job in the

construction industry was not entitled to any wage-loss

disability. The Court held that the Commission did not

properly assess the factors related to his wage loss and

gave too much emphasis on a supposed lack of motivation

because the claimant would not relocate to another

geographic area to accept a possible job offer. That case

was reversed and remanded. 

In Buford v. Standard Gravel Company, 68 Ark. App.

162, 5 S.W.3d 478 (1999), the Court of Appeals reversed a

decision by the Commission that found the claimant’s

motivation to be “sadly lacking.” The Commission, in part,

emphasized what they determined to be lack of motivation in

the claimant’s reluctance to go back to work. They further

noted that drinking beer, walking, deer hunting, fishing,

camping, shopping with his wife, gardening, mowing the yard,

watching TV, and listening to music, was the reason for
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their determination. However, the Court noted that the

record “simply does not contain facts that support the

Commission’s conclusion that Buford was “sadly lacking” in

motivation. They, instead, noted the claimant’s serious

injuries, multiple spinal surgeries, and Mr. Buford’s

request of his doctor to return to work, which he attempted.

Here, the majority has devoted the bulk of its

opinion to a discussion of the fact that the claimant has

not returned to “update” the degree in Computer Networking

the claimant received from Garland County Community College

in 2002. As Garland County Community College provided the

claimant with accommodations under the Americans with

Disabilities Act, the majority has somehow drawn the

conclusion that the claimant must lack motivation to return

to work, or he would have returned to Garland County

Community College to take more classes.

In drawing this conclusion, the majority states:

...there was evidence in the record that
the claimant, when he completed his
course in Computer Science or
information Science at Garland Community
College (sic), was accommodated under
the Americans with Disabilities Act.
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There is no evidence in the record to
suggest that the Garland County
Community College would not be
accommodating today.

The majority further stated:

Under the Americans with Disabilities
Act an employer would have to grant the
claimant’s request for a specific type
of chair and permission to stand up and
move around. All of this evidence
preponderates in favor of a finding that
the claimant lacks motivation to return
to work.

The Full Commission is not an expert on what the

claimant is or is not entitled to under the Americans with

Disabilities Act. Frankly, I find that the majority’s use of

the Americans with Disabilities Act as a factor in their

denial of this claim is, in addition to being reversible

error, insulting to any Arkansan who has been able to return

to work or school with accommodations under the Americans

with Disabilities Act. 

Furthermore, as the fact that the claimant went

back to school at all after his February 5, 1998 compensable

back injury, and, with accommodations made under the
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Americans with Disabilities Act, earned a degree, shows that

the claimant is motivated to return to work, and is now

being penalized for it by the majority, I must ask, based on

the majority’s conclusions in this claim, what exactly does

a claimant have to do to avoid being deemed “unmotivated” by

this Commission?

It is apparent that when a complete analysis, not

the majority’s erroneous “lack of motivation bar” analysis

is conducted, considering all of the factors outlined in the

Glass v. Eden case, supra, and Ark. Code Ann. §11-9-522 (b)

(1) are considered, the preponderance of the evidence

clearly shows that the claimant has sustained a considerable

loss in his wage-earning ability. Therefore, I find that the

majority has erred, and the Administrative Law Judge

correctly awarded the claimant wage loss disability benefits

in the amount of 40% over-and-above his anatomical

impairment of 10% to the body-as-a-whole.

Second, I find that the claimant proved by a

preponderance of the evidence that the medical treatments he

received from Dr. Abraham were reasonably necessary medical
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services and that the respondent is liable for the expense

of these services. The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury received

by the employee. Ark. Code Ann. §11-9-508(a) (Repl. 2002).

Injured employees must prove that medical services are

reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury. Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995);See Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). The

Court of Appeals has noted that even if the healing period

has ended, a claimant may be entitled to ongoing medical

treatment if the treatment is geared toward management of

the claimant’s compensable injury. See Patchell v. Wal-Mart
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Stores, Inc., 86 Ark. App. 230; 184 S.W.3d 31, (2004),

citing Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983). Furthermore, this Commission has

found that treatment intended to help a claimant cope with

chronic pain attributable to a compensable injury may be

reasonable and necessary. See Maynard v. Belden Wire & Cable

Company, Full Workers’ Compensation Commission Opinion filed

April 28, 1998 (E502002); See also Billy Chronister v.

Lavaca Vault, Full Workers’ Compensation Commission opinion

filed June 20, 1991 (Claim No. 704562). Additionally, a

claimant does not have to provide objective medical evidence

of his continued need for treatment. Castleberry v. Elite

Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

As noted by the Administrative Law Judge, in a

September 11, 2002 Full Commission Opinion, the claimant was

awarded ongoing reasonably necessary and related medical

treatment, including that of Dr. Abraham and Dr. Harding. In

this Opinion, the majority specifically noted that although
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the claimant was not receiving complete relief from the

treatments in question, he was receiving some relief, and

therefore, the treatments were compensable. The treatments

in question in this Opinion are identical to the treatments

previously deemed compensable for this claimant, and, in

fact, the evidence of record indicates that the claimant is

receiving better relief than he had in the past, due to the

use of improved needles. The Commission may not arbitrarily

disregard medical evidence or the testimony of any witness.

Coleman v. Pro. Transportation Inc.,__ Ark. App.___,___

S.W.3d___ (2007).

The claimant’s medical condition and pain

condition is extensively documented in the medical record

and in the Full Commission’s previous Opinion in this case.

Despite this, the majority, based solely on Dr. Reginald

Rutherford’s July 1, 2004 “Independent Medical Examination”

paid for by the respondent, states:

Dr. Rutherford’s independent medical
evaluation revealed that there was no
physical explanation for the claimant’s
complaints of pain and he also opined
that the claimant should seek a



Tadlock - E802168 41

psychological evaluation to determine
the actual cause of his complaints.

However, I would note that in this report,

Dr. Rutherford states:

Additional medical documentation has
been provided in advance of
Mr. Tadlock’s appointment. This did not
incorporate records from Dr. Abraham who
currently is supervising Mr. Tadlock’s
treatment for chronic neck and upper
extremity pain.

As Dr. Rutherford did not even review the medical records

regarding treatments upon which he was rendering an opinion,

the treatments which were in dispute at the hearing, the

majority’s determination that Dr. Rutherford’s opinion

should be given more weight than the opinion of the

claimant’s treating physician, Dr. Abraham, is clearly

erroneous.

Furthermore, apparently misinterpreting

Dr. Rutherford’s recommendations, and at the behest of the

respondent, the majority finds that the only additional

reasonable and necessary treatment the claimant needs is a

psychological evaluation. The majority’s choice to issue an
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Order on an issue not even in dispute at the hearing, rather

than award the reasonable and necessary medical treatment

provided and recommended by the claimant’s authorized

treating physician, the same treatments found to be

reasonable and necessary in a previous opinion, and in fact,

the treatments in dispute at the hearing, is mystifying,

and, clearly erroneous. All legal and factual issues should

be developed at the hearing before the administrative law

judge. See, Ester v. National Home Centers, Inc., 61 Ark.

App. 91, 967 S.W.2d 565 (1998) (citing American

Transportation Co. v. Payne, 10 Ark. App. 56, 661 S.W.2d 748

(1982). It is improper for the Full Commission to address

new issues for the first time on appeal. See, Lawrence v.

Sunbeam Outdoor Products, Full Commission Opinion, filed

June 3, 1998 (Claim No. E704127); Gary R. Toombs v. Griffin

Petroleum, Full Commission Opinion, Filed April 13, 1998

(Claim No. E616161); Dorothy Ponder v. Patterson Cleaners,

Inc., Full Commission Opinion, Filed March 10, 1997 (Claim

No. E514528).
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In conclusion, I find that the claimant has shown

by a preponderance of the evidence his entitlement to wage-

loss disability benefits in the amount of 40% in addition to

his permanent anatomical impairment. I also find that the

claimant proved by a preponderance of the evidence that the

medical treatments he received from Dr. Abraham were

reasonably necessary medical services and that the

respondent was liable for the expense of these services.

Furthermore, I must find that the majority has erred by

ordering the claimant to submit to a psychological

evaluation, as the issue was not properly raised before the

Administrative Law Judge.

For the aforementioned reasons, I must

respectfully dissent.

  ____________________________
PHILIP A. HOOD, Commissioner


